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^companion Kentucky babe 
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ISADORE RUSH 
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Price SO' 


‘Au51C by 


mm flatey Bade 
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SCopynghf /oralis 
r^Coun/b/0$ 


A hAM ffiFliRfcJL? 

AUT/foRS'CF the Celebrated Plantation Son^ - 

( $ ^ ‘‘KENTU C KY, BABEIs> 9 


■% 


*Wiute-Mith Ausic Publishing <?o. 
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i r 


foJ.n J. c'Oonr.oJLl, J2i • t 

jicv: York '.'lvy« 
r-mr ‘'lr :- 



l send you ; of tho tr rl d 

rorora ir. in cauot-. of White-Smith Muaie na JL i. l. ' , . tyollc 

Co, t uo-li, Oct , Term, 190V. .a/ } ruve turned over to tlr 

pmntwn the nio 00 in currency l 'f t. i r.ith r.*' by you y rst erday ?;■ 
payment of their ch*uv;o fo;r a.ud !ori*w« 










etcher 13, 19 <7 


Co sa Burton, 

m 

OMoago, Ill, 
t'r’^T sir*- 


Then you vrere here on th»' 14th inst , you v:xi. recall 
that you handed tie original motion papers .v.d affidavits In cases 
of "Tilte-Smith fcusle Publishing Go 0 , v 6 Apollo COc, Ho 3 , 110-11, 
Ccto Term, 190?,fcr filing * or. examining those papers, 1 find 
that there is no original motion in case Ko. ilo«> ?>i* original 
motion ir the rap era is in No, 111, only* Some of the affidavits 


refpp tc case No- no, and. some to case no 0 111, and l assume 
that, you have an original motion ir. Ho. a 110, If sc, please for- 
ward it'to me at once for the files* 



« 




ChIiIi' AtlilroM, lliirhur. OhlOAQO. 


C. S. HUHTON 
K. K. BURTON 


Burton & Burton. 

ATTOKNHY8, 

St’l l l> 1UO M A K'OOIvTTh ni'IUUNU, 
nni'AOo. 




October 21 . iso7. 

CA'iw, C. Hurton, Ese., 

Chicago, m. 
leer sir:** 

Vcure of tie l?th inet., also, twenty-five prir;fe- ; 
iee each or your brief on motion and. affidavits in cases; or 
Smith Kunic Publishing; Co*, v. Apollo Co,, Nos* 110-11, Col Tr 'f~ 


1007, dul: received, end filed. 

Youro truly r 



/y Clerk, Suprei^^Ognrt, 

L < 


J • S • A • 










Burton & Burton. 

ATTORNEYS, 

SriTE 1410 Marquette Building, 
CHICAGO. 


Cable AiJdre»«, Burlier, Chlcaou. 


LAW A •rrCIAOT 



^o/tf'cayo, Oct, 


\j/ t * 

'Vv 




S° 


\( r 


W 



$ 


Clerk, Supreme Court of the United States, 

Washington, D. C 

Honorable Sir:- 'v 

I am forwarding by this mail, in two packa 
twelve copies of Brief in Support of Motion to Dismiss, in 
of White-Smith Music Publishing Company vs. Apollo, Nos. 110 CM' 
111, October calendar. The remainder of tho twenty-five coplea 
required I am sending by express. Probably both will arrive 

in time, but I am sending tho smaller quantity bjy mall as be- 

> 

ing more certain of prompt delivery. 

Respectfully, 


i 







MarCL 27 y 1906 


William FarKin. Esq., 9 

C1erk f U.S c C„C<, of Appoa1a v 
New YorK City 

bear sir-— 

Mandates in the two cases of White-Smith llusic Publish-* 
ing C 0 c, v c Apolio C 0 v v Uc b l r«.< . oct Term, 1907 ? have been 

issued,adcressed to the circuit, court lor tiie southern District 

of Me;*. York- I er.d a •*. i •*' copies of the decrees of this 

Court u said cases fox yoi'i \ ucs,, 

’-curs truly 



f 

Cleat , supreme Court 





roh 8G # 190/3 


/ 


' 

»• • 




v 



J Of 

llo-u 

~*v» 4 V | 

of your 


Kc ' ¥ 




l/r n 


»t*C! 




-'■at tov . 


1 /: 


nrunt <'' taxed *• fcornoy fees 

# 

oil© o , 


T,v - r ’'*'/• ')<■; tli .8 i •, to v.iloox & Bro- 


1 '-tor>o reeaipterj l uty. < r costs In said cases* 
fi/.i^ujitint to t:j. 05 bi fcloc- ny c..< ; c» He lf’&jj: on tiie Hat ion . U. 

of Washington to your order cl tzi lo, it being balance of 
dr/j ocjts araountlng to *4fiS«oi i .-dn to aecure coats,. 


Weft; o (i().} 










Yoi.ru truly 







r-iart: , Suppei: a Court* y*r$< 

i. 


, , 


I 


• 













\ 







Wilcox & Brcdefc, Bsqs., 

Nev York City. 

Gentlemen' - 

j ; h-retor'oxc requeatc. 1 ; Ik* Charles S ? Burton,, I 

enclose t.if ■'•no. a. «:. - ear* oi v f .v •ith ituslc Publishing 

COoj, v,, Apollo Co f Noe lio-lL ? *t Term, 190? y and as all Costs 
in Mil., cci. .. a , tant, ° enclose ir.y 

check Ho, 12990 c/n Ne.tice.c; * *fc cf Washington to your order 
for Mic,00, it 1: -.1 .• th- ount ’ .the taxed attorney fees* t$C« 
in oao^i-case I-lease aoknov/leo > receipt> 









Yours truly. 





i OT K * 



; 





i'r( ■ 




\ i 

* ’■ - y‘ J 

“ 











and your check to my order for ?A.OO and have credited the amount 
o< 

of tiie check in payment of fee for copy of opinion, heretofore 

$. 

furnished you, in cases of Wn it e-Smith Music Publishing Co., y. 
Apollo COc V Noo, lio—ii, oct „ Term, 1907., 


Yours truly/ ^ 

, /c 1 erk c Supremo Court , 

per 








~ ~ V 


Albert H Walker, Esq-, 
Her/ York City* 
Dear Sir;- 


February 27, 1G08. 


Ac request el by yours of the 24th met*, I enclose copy 
of opinion in cases of White-Smith Go v Apollo Go.. , lioe,, 110-11 
Oct* Tern,. 1907, wi:icii lias just been printed* The fee for aamo, 
(4<.0 , please renit« 


Youru truiy-j, 

Of 4 y&yj i 

. / Clerk* Supro: o Jourt, IKS, 

7 : t r 

VJ\kh^A\0\| \ \^1VA 






^ 4 . 4 ♦ 

fttmremc cstrrf of ffte Iffttiteil j|§fafei». 

♦ • ♦ ♦ 

sS()S, //o}j /// , Ccto/iw Go'/n, jqc^. 




/ 




. . - '&o. 


(PsPnAOcSo 'Z cAdSt -6^'Z'Vj 

GlAo/ i/Ze^yi yfoA SseX+/€ So 

S}\cX£/jz^Sa<_ So ^Soe^lS Goox'x*?, < 

So faSc StxxS^ ^SzaaS So SiA&-s<Jt crroxS ox tc^a -> 

y/do TxaXoo' SCoazj? C'OzSjz^ce^S ^ 
f ~(foZA«S SAci-i OSaacSG<X ^ItUOwA 

■i nSeoC ^Siaaia^jo^ Srr tScx cxShA-is-o. - 
*S<a*i ST frGx L Oot-e/^> It s si oiaq 




a tfycSx 'zjz c/ isTctcS- ST*s TiA-dScTT*} 
^SytSoiA/* S(p$£~Tyid*.oG jAJoaaxTTTj GaacSS a -Gx^t/Sx^ 
Oy&tS C*SCd$AA J^XaaST' (So, OOi^tS fSOi. \So< t^L^_t OXXZJL. 



d&+tscooi 

sfy?. 


7 





^4 SGoS 











JOHN J. O’CONNELL. 

COUNSELLOR AT LAW, 

31 NASSAU STREET. 


NEW YORK, 


T’ebr’iary 23th, lOo.o. 


W'j 


A 



February’ 29 , 19C 




<T. J * 0* Connell, Esq „ 

lien? York City, 

' Deer €lrz~ 

' 

to-Lii* favor of the- 28 th inst received and I regret 

Ve2r/ 1:310x1 that CTTlne t0 the •’fritec. nurr.b r of coflee of opinions 
tha “ are printer;.,. I cannot full]- corply rit} year re-rues-., us to 


that in the caeecttf in its-emth Go. v Apollo oc hoc ".ic-l: 

j ° Ct 1907 1 i:ave - om? the lent 1 cruld, imvevr. :-jui send 

you three additional copies by sane rail 













Burton & Burton, 

- ATTOKNKYS. 

Suite 1410 Makquettk Building, 
CHICAGO. 


Cahtf Address. Uurbur, Chicago. 


C. H. IKJHTON 
K, V. IICKTON 



*»TCNT LAW A *Mr I ALT V . 

Tel. Central 1651. 


s 


C/?/ 


\t _- 5- 


-i r\ r\ 











March 6, 1908 


Ohas- s . Burton, E8q«„‘ 

Ohloogo, ill. 

,'ijar sir:- 

Tours of the 4th inst , md oheck to my order for #4<,00, 
uiy receive';, and I have credited the amount of the chock in pay- 
Urt?nt of fee for copy of opinion* heretofore furnished you, in 
r.-usoc of White-Smith llusic Publishing oo „ v Apollo Co , Kos. 

, x 0-11, Oct - Term , 1 uOV 

Tho mandates in above cation cannot issue until after 
U»tt expiration of thirty days from 

t memorandum to send these mandates to :■ .cox m-odek., fWO Broad- 
Jxy 9 Horn York City* ao noon ao they can issue 

Tho cost *of printing briefs of counsel in :naoa in this 


is not taxable as part of tho coats 




ich can be taxed for appellee m tno above ouoos is the taxed 

I 

.Uoomoy fee of 380.00 in each case.. Tho soots in the oasm< have 


M-t yet boon taxed. 




Yours truly, 













Burton cn Burton. 

\ o s \ VS 
ttl mo v . v \ • rx 

CHICAGO* 


•*4'%*,* k. V» \ *»t\' u'1 

1V1. Central ISM. 


Cable Address. Burbur, Chicago. 






'uca-yo, .A 




3 


t? 


(f v VR* «& 

r. James H. McKenney , 

Clerk of the Supreme Court of the United Sta 
Washington, D. C. 

Dear Sir:- 

with thanks for forwarding of copy of opinion in 
case of White-Smith Music Publishing Co* vs. Apollo Company, 
iSos. 110 ana 111, October Term, 1907, we beg to enclose here¬ 
with check, $4.00, for the same. 


4 


** 


Am I correct in understanding that it is the practice 
to furnish to the counsel of the successful party the mandate 
to be filed in the court below pursuant to the decision of the 
Supreme Court, and if this is the practice, will you kindly for¬ 
ward such mandate to Messrs. Wilcox & Brodek , Solicitors of 
Record, 220 Broadway, advising me of the fee, which I will re¬ 
mit . 


Will you also give me memorandum of the costs taxed 
in the Supreme Court upon these appeals. 

Also 1 beg to inquire whether the expense of printing 
briefs is a taxable Cost, and if there are other items of ap¬ 
pellee's expenses which are so taxable upon proper showing of 
the same. 

Thanking you in advance for the information above 

desired, I am , 


Very respebt 


yours, 





A* 



Soptosioei 29, 12IS 











M 

'i 1 


■A'- v - %-S- «. . . . , S • ^ iD.TfJ" 

1-ew York Sit; » 

J'." -'.^Jt.yd 

JUplyins tc- yoor letter of tie 27th instant, in 
.; • '•■ >31 j •. t' • t: ~ C' c- cf liAte-Oiaitt ilusic Publishing C*e<», 
teapany vhiah wera Jfoa 110 and 111., cf October 

5ezu 7.?C- T \ 


iay that an exaainatioa of the transcript 

Sc* ^ 

- ' „• .. -' tl• . v ■■ ■=►’? '=■■£ : r. .‘.4 . 3 -is*it. 




«J. 2he petition fcr 

:: :nt,, •.; wfer; vc ar. were file! in thre Cc .ri ncvenVsx 7th. 




ted at tie ti;.- *..v . : 

r-.«ry 24 Vh ISC' 



2: - .r a trc: ly 

Ho l&EL.HEY. 


-lark. Supra*,© Ctort, C* S. 

tt 




ASB f t 4 ' 


3 *i 





^Wv n. wj 












;w 

* * 













HS 


% 
. ^ 


Simpson Jhacher & Bartlett, 
Attorneys and Counsellors at Law, 

62 Cedar Street,New York , 


Cleric, Supreme Court of the United States, 

Washington, D. C. 


pear Sir: 

We are unable to obtain access here to the 
recoro in White-Smith Music Publishing Co. v. Apollo 
Co., 209 U. S., decided February 24, 1908. We &re anx¬ 
ious to learn the date of the final decree the Circuit 



September 27, 1913. 




Court of Appeals in that case and the date of the petition 


for certiorari. If you can give us this information v/e 
will be grateful. 


Yours very truly, 




K 


tJUV 












Supreme (Touvt of the United States, 




Ab. 


//<? 


October &crm 


v J.go/0.. 



(t)if petition /or oLrU o/ccrtwrarc to t/c %b/ufrd Qlated Circuit 
Court a/ Stf/i/ica/d /or t/ic Circuit. 


0)n consideration o/t/r Aetitcan /or a ulrif o/ certiorari /crciri to 

/ / r <r> 

t/cfyfo/utcc/ //'fated Circuit Court' o/Si/i/iea/d/or t/r ^ 

Ctreutf; and o/ t/r argument o/ coundc/ t/ereu/ion /a/ ad ale// in 
du/i/iort o/ad agac/tdt t/c dame, rjt id ?ioiU /ere ordered /?/ t/e Court 
i/ial date//utctcon be, and t/r dame id /creby, ^ fj 

/etjejrrz/ /o ^t/uyC<A/bsO & A 

C/tA. nrrz//. „ 












Supreme dfcmvt of the film ted jgtates, 


JH. //a /' Wc/ci PSet/Mj 



Appeal - // /'/<'/ -y/<//<■) Coro'/rf $•'//'/ n/ ■ '■/b/ira/A/or 

S/n d / ( tread. 


IT his cause c/////* f // /r /(( /marc/ o?i //c /rcMl&c?rtfil o/ } l/ir 

re err// /r< /f< //a /' /uted Q/a/r j ffircttd (?cur/ oy . d/t/iea/d /hr //a 

farca//, erne/ a/ad ctrc/tar/ /y cotmde/ 

U^ll COllMcUiatioU IU hereof, y/id natt /err crr/cred, adyu^/^cfj 
and drrrtf/ /y //<-> OdurJ (Add //u dearer ry //< oma/ ty'c,a/cc/ Q?rdc.) 






APOLLO COMPANY# 


WHITE-SMITH MUSIC PUBLISHING 
COMPANY, 


No. Ill# 


APOLLO COMPANY. 


To Livingston Gifford, counsel for the appellant in the 
above entitled cases. 

Please take notice that on Monday, October 14, 1907, 
at noon, or as soon thereafter on that day or the next day as 
counsel can be heard, I shall present to the Supreme Court of 
the United States, in its court-room in Washington, P. C., 
a petition of the Connorized Music Company for permission to 
file a brief and also to make an oral argument on the side 
of the appellee in the above entitled cases, and that a copy 
of said petition is herewith served upon you. 


Counsel for the Petitioner. 


Service of the foregoing notice and of the copy of the 

petition mentioned therein is hereby acknowledged this Qlov- 
fchth day of October, nineteen hundred and seven. 



Counsel for the Appellant 


;Ajnj 


VS. 

APOLLO COMPANY. 

^HITE-SMI Music * PUBLISHIHG* 


COMPANY, 
vs, 

APOLLO COMPANY. 


No* Ho. 


No. in. 


on Th '• bSln * *** an, says, that 

, , ° Ct ° ber 10 - X907 ’ >» deposited in the 

St8tbS " ll * aIr0<!toa *» ^rles S. Burton, at his offioe 
u0 ' llllnols » a copy of the accompanying petition of the 
Connorised Music Company, for permission to file a brief, and al¬ 
so to make an oral argument on the side of the appellee, in the 
supreme Court In the two cases of the Wilte-Smith Music Publishing 
Company, vs. the Apollo Company, Hos. no and 111, and that the 
copy of the petition which was thus mailed to said Burton, was 
attached to a notice in writing stating that on Monday, October 
14, 1907, at noon, or as soon thereafter as counsel can be hoard, 
the said petition would be presented to the Supreme Court of the 

§tut^| m its court-room in Washington, D. C.; and tiiat the 
said Charles S. Burton is the counsel for the appellee in aaid 
cases, who is in active charge of said casaa on bohalf of the ap- 



State of New York,County of Mew York s.s. 

Subscribed and sworn t^/Wor e m October eleventh 1907. 


It &Cui^ /L v 


x 


L ’ 






SUPREME COURT U. S. 

October Term, 190 

r , //o^^///. 

Term Noa.*. - 

f-c <■ 





1 























,v fc mJo£3$l * ?o, 

SUPREME COURT U. S. 

Oct obey' Term, 10 Oy^. 

Term NoS .//#^i/j | 








>C 



J^j <# 

(ft yUc^rz/ ? 

'^Znr ^ ^ 

z-4^1 '}z*~6t-e -^ 

, Filed.. Q&F, /¥*£- ; nn y 

7—58 


























l fl .y 21, 1907 


Nathan Barkan, Es^c, 
New Yo^K City. 
Dear Sirt - 


Your a yf the .09th i ist 


TDC^ 1 v e'd 


Hie re interested partiee desire to file a brief in a 
case ir. this court, it is* necessary'to obtain leave of Court on 
motion in open court ?.’otice of such a motion must fce given 
counsel for both sides in th ■ case and printed conies of the 
proposed orief mus : be served on said counsel at the time of giv¬ 
ing notice of the motion* 


The Court has adjourned for the term, and, consequently., 
no motion for leave to file a brief in the two cases of White-* 
Smith Music Publishing Co*, v„ Apollo Co ., Nos, 110-.11, Oct - Toura s 
1907.J can be presented until the .next term which begins the sec-" 
ond Monday of October next. 


This case will probably be reached for hearlrg some 


*ime during the month of November, 1007*. 






Yours truly, 





f jf%m 


Clerk,Supreme i ourt» 

per 



f t 







NATHAN BURKAN, 
ATTORNEY AND COUNSELOR AT LAW. 

J 99 NASSAU STREET. 

-c^ , V* NEW YO R K 




TEliEPNONE 2619 CORTLANDT 


29th, 1907. 




Dear Sir: 

I desire to obtain leave to file briefs on behalf ol? 
my clients Victor Herbert and John Philip Sousa in the matter 
of the appeal now pending in your Court in the action of 
White-Smith Music Publishing Company against Apollo Company. 

Will you kindly oblige me by giving me a reference to 
or sending me a copy of the procedure which I will have to pur¬ 
sue in order to obtain leave to file and submit briefs on behalf 
of my clients on the argument of this case. 

Yours truly, 



Clerk of United States Supreme Court 

Washington, D. C. 



NATH 

ATTORNEY/ 

99 f 


TELE PH 



Nathan Burkan, Esa 4 o, 
New York City* 
Bear Sir:- 


October 29, 1907* 


Yours of t.he 28th inst 0 , received., 

O' e order allowing the Connorised. lfuaio Company and 
Victor Herbert’ to file briefs in oases of White-Smith Husio Pub¬ 
lishing Co* 9 v c Apollo Co 0s Nose 110-11, Oct © Term, 1907has 
been entered by me* It is not necessary for you to do anything 
in relation to entering said order.. 







NATHAN BURKAN. 
ATTORNEY AND COUNSELOR AT LAW. 

99 NASSAU STREET. 

NEW YORK 

TELEPHONE 2GI9 CORTLANDT 
. 



Oct. 28th, 1907. 


r Sir: 


My application for leave to file a “brief on b< 
of Victor Herbert in the cases of White-Smith Music Publish^ 
Company against Apollo Company, Numbers 110-111, was granted d 
the 21st da:/ - of October, 1907. Is it necessary for me to have 
a formal order entered on the decision. 





Clerk of the Supreme Court of the United States, 
Washing ton, D. C. 








NATHAN 

ATTORNEY AND CC 
99 NASSA 
NEW 



Nathan Burl:an, Esq., 
Ns," York Bityo 
Daar sir”-' 


Dec-mber 31, 190* # 


C 


iour j of the 30th inst , received - 




Jaaoa 


of ’,'hiTe—Smith Musac £*n >ii A.i., •; 


0Or , Non 3.10-11 
he :.rinj; about . \e 


ret- Tern, 19:?, 
1-ith 02' 15th Of 


rill proably 
January, 1908. 


3o 0 , vu. Apollo 
he reached for 







NATHAN BURKAN, 

ATTORNEY AND COUNSELOR AT LAW. 
99 NASSAU STREET. 

NEW YORK 

TELEPHONE 4760-4701 CORTLANDT 








Dec. 30, 1907• 


ear Sir: 

Can you give me any idea as to the date when the 
case of White-Smith Company v. Apollo Company will he reached 
for argument? 

% 

Your 


.•every truly, 




\ 7/.Z/7 


Clerk of Supreme Court of'the United States, 
Washington, D. C. 


/ t y / i ,J/t££y 4# 6 




F 

* trt 
Aft GT 

7 


to 




R< 

D 

T 






a 


kL^/ce 3/V /vCc i <<c. 


, - iSV 



- ?;?£ 


£V 








Tot rv. 1 . 


TbisCtftapi 
Errors »an 
*1 transmi^ion 
After the 
This i; 
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STERN UNION TELEGRAPH 


- INCORPORATED - 


OFFICES IN AMERICA. CABLE SERVICE TO ALL 


is filed'with the fompaiy- for 'tnnsirisskm! aeamom ° mUs f M ti,ereoa - nor Hump ease where declaim iseotprest 
REPEATED MESSAGE, and is delivered by request of the sender, under the conditions named above. 

ROBERT C. CLOWRY, President and Ceneral Manager. 


ECEIVEDit 






Ls 



?<ede<n /<% dotted, 


34W 0 Di, Ax, 1205. P, 17 Paid, 5 Ex, 



New York Jan 11 


Clerk TJ # S. Suprme Court, Tashn. D. C, • 


Wire me Collect when case one hundred ten will be reached. 


Nathan Burk&n, 99 Nassau St 0 New York, City, 










FilcjYog. ^ 

<2>e,S?8^ 

SUPREME COURT U. S. 



• v*. - • 




Filed 


/ 2hrr, /&&0 


7 















* 



December 2Z } i9C?« 


Jo Stoyslie Stokes, Feq e , 

Philadelphla, Pa* 

Dear Sir*— 

Yours of the I7th Inst*, was duly received. 

I think the cases involving the question mentioned by 
■yoi? are those entitled The White-Smith Music Publishing Oo , v 
Apollo Co*, ?ios,: 110-11, Octo Term, 1907 P which cases will yroi - 
ably be reached for hearing some time during the week beginning 
January 13, 1008,, 

In these cases , counsel for the Connori:u?d Hu j ie ~o, s 
and Victor Herbert„ and counsel for the Do Xleiat Musioa... instru¬ 
ment COo, and The Rudolph*v/urlitser Co 0 „ have obtained leave of 
Court to file briefs on behalf of their clientsc If your Company 

desires to be heal'd in the cases, it will have to obtain* through 

oouneol, a member of the bar of this Court, leave of Court to 
file a brief o The Court, has taken a recess until January 6, It 1 f 
which will bo the earliest day on which such a motion can bo pr — 
eeijtedo 




* 


0 


j t Vg** 

s fW 

n 1 



Factory 

2149 N. War nock Street 


trJ 

% • 

o 4 

v 

<r 

o 



> 

& 


'G 

£L 


© 



o)mjoa( 2 ?y 

Philadelphia 

.December seventeenth 
1 9 0 7 


Hon. James R.♦ iiCixem^' , 

1525 R. J. Avenue, II. W., 

'.Vashington, D. C. 


Dear Sir:- 

Xn view of the present attempt on the part^ ox^cer¬ 
tain monopolistic interests ro extend the scope ox ti-Q 
right Law, X wish to call to your attention the xar reaemng, 
effects such a law would have should it he extended jo i-- - 
elude perforated music rolls as now used by all makers ox 
piano players. 


being 

f Ph 


these players were 
ver rapid - 
are now 

hXxRnosrj^T^eombSrji m; all"Impore - 

makers" of pianos are now selling such combinations, 
the time is rapidly approaching when the great majority 
,ianos will be'sold with playing attachments. 


Statistics show that some 48,000 of 
sold last year, the increase in their use 
60 per cent, gain over t. evious year._ i* 

c omo x nx u i o n v/i tu pian^^jond nearl 


ant 


jy 


of 


there are approximately 500 separate manufacturers o: 


pianos and this 
dustries of the 
control a email 
mxsic sheet is, 
ness, but would 


industry is 
country. 

‘ of 
only 


among 


the 


largo 


manufacturing in- 
bo that any monopoly that would 
oar'J ox the piano player, which the perforated 
not only would control the piano player busi¬ 
ng, ve an enormous effect on tlio piano industry. 
All piano players or© dependent in their operation on a per¬ 
forated music roll. it is a part of oho complete machine. 


in trio 
trols the 


valve that con- 
in the 


,o pneumatic type of player it is a valve tin/ 
p/reper inlot of air to oiterate tho mechanism 

//fa x Jhut /& 








(r {Qmpafty 


proper manner and produoes the nrusio . 

x,. "tiic electric piano player, such as I a;.. inter ■ , yis v 
iii, j paper bs as an insulator, permitting electric 

occur only at certain points. These cont 

■ 

as it may be termed, is a part *of our machine for making 
misic; We could do nothing without s g means. 


She operat: 


on of piano players is not dependent o.j. a~ j- 
thiu that is riiited on these perforate! rolls, -Ok.— ng 
read: but simply on changes in its physical form - 

the x 0 -ta..r xiu.. 


can oe| 

its perderations. Its : 

CMWPlaw 


2 he composer 


he gets a 
He is not 


ver, 

the 


g 

inventor 


r o 


'' w h : 

1 
JU 


i is 

that of 

his 

score o 

.tion 

if hi . 


nat 


•a 




V* n r.y p T* “* J r. 

- —ih »» - h/ X. — (J 


-C- 


means of making air valves; he i: 


n t. V U w . -'w' a. xx v — ^ , . , 

not the inventor or creator of the piano player maa uses, 
these air valves; he does not manufacture or create t-o pianos 


;hat make 


the music 


Who is the composer that he should be 

the music score, control 


of 


to his copyright 

rufacturer of instruments 


that only 


given, in addition 

cf the inventor and --— -- - : - , 

help to increase the popular taste for music and add sc me 
sales and value of the copyrighted score? 

For instance, some thirty or forty United stares^ _._rears 
liave been granted the ^lectrelle Company of Philadelphia to 
protect their invention of a new x^iano player, for tne inven¬ 
tion and perfection of which tlie Company has spent over a 
quarter of a million of dollars. 


_he perforated music sheet is an invention hundreds of 

years old* and its use has been for years a matter^ of. public 

k operty. . what nossiole justice 

it tempt to 


be *r: the 

S>c- rt-i- ■ 


How, v/nat no” 

sweep all inventors aside, all their dacyOr_es 
:P their : i © investments in plants of machinery, and fur¬ 
ther, to deprive the great piano making industry od the means 
oi playing the pianos mechanically? 

Che Aeolian Company of hew York, with its thirty-year 
contracts with all the principal music publishers unlay.-he 
guise of giving justice to the composer, have been seeking to 
crush out all competition through this perversion o_ justice* 
This would result* in the e: termination, of our own business 
or its removal to England or othor foreign countries which 
have refused to 'permit the Copyright Law u-v such rights. 

Ho one could sell in competition any piano player that nad the 
us© of its air valves or insulating means restricted. 




// f . 


I will not trespass further on your time, ’out I simply 
Y/ish "ou to know that this is a matter oi liio or doc.oh ./x uli 
a great y large industries, and, in oonsequenoe, a matter 
of°importance of which you should know some facts. 

1 an sending you under separate cover a copy of ou/ cuo^- 
log describing our Player. 

Very truly yours, 

* ^President 

oSD/aiv •r.v.n'PT.r. -PO CO? IP ANY. 








, T # » ' / » ' • . ^ * • • ’■>./ ) 

;;i;,pro...o Oourf of the f. 2,, 

,Vur;hi/.oto/., 0. 

nocr 2ir:- 

edge ece ; 

December and tin 

in. . tn- t t; o matter far ao oar f oforoo;: 

cor nod *»; In r^ooO. h-ndi; ' .d ’o v/ould novo actai/-", a: 

i'ro;.. ■ cco.ti..-; /our f.i.v, of for. 

Yor./ trul./ year:,. 




/ 0-7 ■* 

^ pro is i dent 

•;c _ - 











April IS, 1908 


Nathan FurK.an. Esq*, 

New York City'. 

Dear Sir.:- 

I today received, in one of* your envelopes, my bill 
jagainst your client,, Victor Herbert 9 for costs incurred in cases 
lith Musio Publishing Co . , v. Apollo Co.., Nos 110~11\ 
Oct * Term,. 1907 and c?v3ck to ray order for and I have 

credited the amount of the chock in payment of* said bill which I 
nave receipted and return herewith 


Yours truly y 








NATHAN BURKAN. 

ATTORNEY AND COUNSELOR AT LAW. 
99 NASSAU STREET. 

NEW YORK 



James H* McKennVj E{ 
Clerk of the 





s 









Burton & Burton. 

Suite 14 


Cable Addren. Burbur, Chicnao. 


C. 8. BURTON 
K. F. BURTON 




September go, 1907 * 


Chase s. Burton, Eaq», 

Ohicago, ill. 

Dear s.ir;- 

erlying to your letter of the 18th Inst , f in reference 

to motion* to t>« mm<. 

li8hinc Do®, v. The Apollo Co 0 , Nos 110-®ll M Oct ■> Term, 1907, I 
oey say that it Is the practice to serve printed copies of 
sue;* mot ion, an 1 brief in support of same, on counsel for the other 
side. Although the rule does not specify that the brief served 
shoaxd be in print, it would seem desirable to serve such motion 
and briefs in print in order to give the other side an apportunity 
to refer to the paging thereof, 

* x -■ \i. v ijf , . , ■ • r , - 

?.’e have no notion doofcet in this court, Sucb motions 
are noticed for any Monday that the Court is in session, and where 
briefs are in 021 Doth s Ides, the Clerk calls up the motion and 

auumita it to^the Court o In case the opposing brief is not on 

file on the day noticed for the submission, counsel in support 

of the notion will have to be present and call tip and submit sane* 

#• 

Motions noticed for the first day of the term, Monday, Ootobor 14, 

will go over to Tuesday as the court adjourns iraiocliataly after 
assembling on the first day of the term to pay Lis respects to the 
President of the United States. 

lYoura truly, 





•ft! 












Burton & Burton. 

ATTORNKY8, 

Suits 1410 Marquette building, 
CHICAGO. 


PtTINT LAW A aPVCIAlV* 

Tel. Centrnl 10.11. 


Cable Aildron. Hurbur. Chlcnao. 



^o/ucano, 



Hon. Clerk of Supremo Court of United State 
Washington, D. C. 

Honorable Sir:- , 

I beg to impose upon your courtesy for a little in¬ 
formation as to usage or practice of the Supreme Court touching 
motions to dismiss appeals for want of jurisdiction. I under¬ 
stand from Rule ^_ that briefs in support of such motion must 

be filed by the counsel three weeks before the Motion Day, and 
that all briefs submitted to the Court must be printed in accord¬ 
ance with the requirements of Rule 31. I do not understand, how¬ 
ever, that the copies served upon opposite counsel three weeks in 
advance of the Motion Day are required to be the printed conies . 
Kindly advise me if I am correct in this understanding. 

So far as 1 discover, the Rules are silent as to the 
length of time (if any) 'which the motion must be entered before 
the Motion Day for which it is noticed . I would infer that the 
motion entered in open court on Motion Day,with proof of A servi 1 c^ 
of briefs upon opposite counsel in accordance with the Rule will 
be taken by the Court upon briefs . Am I correct in this under¬ 
standing, or is there a docket of such motions prepared in ad- 

such 

vance and upon which A motion must be entered some 3 peoific time 
in advance of the Motion Dayt 

Is it nooossary either for entering the motion,-if it 
may be entered upon Motion Day upon proof of servioe of briefer 
ior calling up motion on that day if it la previously entered, 







that there should be personal appearance of counsel in court , or 
(since in any event no oral argument will be heard but the motion 
will be considered primarily,upon the briefs alone) may absent 
counsel file motion and proof of service of briefs and printed 
copies of briefs, and thereby have motion duly docketed so as to 
be taken under advisement by the Court as if called up or sub¬ 
mitted by counsel present in court? Is the clerk accustomed to 
pro forma call up motions thus docketed and of which the proper 
proof of service of briefs and filing of printed briefs appears? 

These inquiries are made with special reference to 
motion which it is the purpose of appellee^ counsel to make 
in cases Nos. 110 and 111 of October term, White-Smith Music 
Publishing Company vs. Apollo Company , and the present intention 
is to notice such motion for the first Motion Day of the October 
Term, October 14th. An early reply will therefore greatly 
oblige, 


UGA. 

















Cable Address. Burbur, Chicnoo. 


C. S. UURTON 
E. F. UURTON 


Burton & Burton. 

ATTORNEYS, 

''I ITH 14]^ » r»r>T*r>-r>r»- D»Mt tMVi' 





Pear Sir - 


Yours cf the 8tr i: at. , received. 

Only a sufficient number of copies of records are print¬ 
ed to allcvr three copies to a side, and trn three copies allowed 
to ycvr tide in the two cases of White-Smith llusio Publishing 
Co f v, Ai^ollo Co , Non 110-11, cct Ter’in, 1907, have be n; fur¬ 
nished, one to you, one. to Mr.> Chas,, A. 3rodek and one to Kr 
John ’?» .Monday» I ar; informed by the printers that they have one 
or two copies of this record and I can obtain one for you, if do 
sired. Their charge for the copies is §5.00 eaoh 











Cable Aililrnta, llurhur, Chicago. 


Burton & Bur ion. 


ATTORNK YH, 

SUITK 1410 MaRQUKTTK Hi 
CHICAGO. 



Cj 


>«*»t UW A 



Tel. Central 1051. 


C 



H 

O 



Honorable bir:- 


Clei-k bupromo Court of the Uni tod States, 


Washington 





V/ill you kindly, if consistent, furnish Hr. John 


J. O'Connell, 31 Nassau St., New York City, a copy of the record 
in the consolidated suits, White-Smith Music Publishing Company 
vs. Apollo Company, Nos. 110 and 111, October term calendar. 

Mr. O'Connell will probably be associated as counsel for the de¬ 
fendants if the case comes to hearing on the merits (that is, 
if the pending Motion to Dismiss for want of jurisdiction is 
not sustained). His appearance may be entered before the de¬ 
termination of that Motion, or it may be postponed and entered 
only in case the Motion is overruled, but in either case it is 
desirable that ho should have copy of the record at present 
time, and I hope it may be found consistent to comply with 
this request. 



1 • kj • A . 



Burton & Burton, 

A TTOK'N KYS, 

CITE 1410 MAK’vjrKTTI n lUHLDING, 
CHICAGO* 

PATCNV l AW * tMCIAm 

i. Central 1651. 


I'ulili* Aililri'M, lliirlmr. Ohlnnuo 


< . H lll/KTON 
It V lUJkTON 



^lo/t/crryo, Sopt. 27 >, 1907 . 








Clerk of the United States Supreme Court, 

Washington, D. C. 

Hon. Sir:-~ 

fyh beg to thank you for yours of Sept. 20th, replying 
to mine of the 18th inst. in the matter of practice respecting 
motion to dismiss Hppoals 7 service of brief, etc. Ii shall prob¬ 
ably cover the point which you suggest as to convenience of having 
opposite counsel furnish briefs in print by giving them briefs in 
that form in ample time for reference to the pageing thereof in 
reply brief (in addition to the manuscript brief served earlier). 

Again thanking you, I am, 


Very respectfully, 


MGA. 



W. 


/ 
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C*bl<* Addr**». Burbur. Chic»oo 


( H IllfKTON 
K V lll/K'ION 


Burton & Burton. 

attorneys. 

Suite 1410 Marquette Building, 
CHICAGO. 


It LAW 



Ohaso 

» 


S. Burton, Esq,, 
Chicago, in 


Qtobor as, lf*07 


Dear sir*;- 

:oard 01 ’ tiVJ anolosing threw .-•Affidavits in 

4,M ' i ef "Slte-salth Kusio p >u« , \ . , Uo Co . _ 

110 “ et * 190 7 f t/o of Pros fCnnj. aid orm o . 1 i»i>>h L 

Janso: , duly recoived. 


i Have rotaino^nn of the Kaon f, tiavlts and navo 
mod ea.ne, and I return^*.#* otl.or «mdi«t and tv, aff 1 la- 

Vlt 01f ,ana9n herOTlth ' I no* have on ftia two affidavits oaoi) 
of lavls, vallaoa, / nn and Jarman I Suva .mmoforo roo ,ivo.i 


th* original motion in cans ho . aio 

. I.!.*??, in the c-ig^a am oo.vtpleto, 


n' no?/ thinH t.}»- •• ►..*(> notion 



each, however, relating to both cases, the second Affidavit be¬ 
ing accompanied by separate Notice and Acceptance of Service of 



Cable Addreti. Burbur. Chicaoo 


Burton &. Burton. 

attorneys. 

Suite 1410 Marquette Building. 
CHICAGO. 



Smith i.usic Publishing Co. vs. Apollo, Nos. 110 and 111, October 
Term, 1907, received at my office during my absence and asking 
for original Motion to Dismiss, in Case No. 110, I find has re¬ 
ceived attention to the extent of forwarding the original i'otion 
to you for filing. 

Referring to the matter of the Affidavits and the diffi¬ 
culty which I understand was found in distributing them to the 
proper files in the two cases, I call attention to the follow¬ 
ing 

1. Of Bartlett, Page and Clark there are two Affida¬ 
vits, one for each case (differing as the detail facts of the 
two cases differ). 

2. Cf Davis, Wallace, Kann and Janson there is but 
one Affidavit each, the facts of both cases being stated in such 
Affidavit. 

5. Kann makes two Affidavits at different dates, 
each, however, relating to both cases, the second Affidavit be¬ 
ing accompanied by separate Notice and Acceptance of Service of 
copy. 







i w r 


W 


4. There should be in the files duplicates of the 
Affidavits of Davis, Wallace, Kann and Janson, so that one may 
be placed in each file. I find still remaining in my files 
duplicates of both the Kann Affidavits*and of the Janson Affida¬ 
vit? and I am not certain whether this is due to the fact of 
the Affidavits having been in fact signed in triplicate , or 
tc the omission to hand you, for filing, the duplicates, as in¬ 


tended. I am enclosing these duplicates (or triplicates, as 
they may prove to be), and request you to note them as filed 
ana use then for completing the files which may be lacking, if 
you find that you have not already duplicates for that purpose. 

If there are lacking from the files duplicates of any of 
the others of the second group, - namely, Wallace or Davis, - 
will you kindly advise me and I will look them up and forward 
them. If you do not have them It is because they have been, 
through inadvertence, retained by some other counsel in the 
case instead of mere copies. 

Regretting the inconvenience which the failure to forward 

• ■ ’ 

the necessary number of copies or duplicates may have caused 
you, I remain 


Very truly yours, 







J . u • A . 

Enc. 



MR 







Burton & Burton. 

ATTORNEYS, 


Suite 1410 Marquette Buiunxu, 
CHICAGO. 


PATENT LAW A •PECIAtTT 

Tel. Central 1651 . 



- «■ nteiiw» 



Cable Addrraa. Burbur. Chlcaoo 


C ft TU**TO\ 

k r m kton 


% 


'/fcayo. 


Dec. 11 , 1007 . 


v '$-' her i: . ip .<> 


ChiiSr St T 3nr*tor- , Esq 0 






Chicago* Ill 


I 

I Boar Sir:- 

^ours Of the nth inst , received, 

l * 

-sos ei hito—Si: - .ith Kitsie Publishing Co v Apollo ."o. 

-* WoB " Oct -’em, iSO^^ will not be raoohad before the 

j onrmtnaa Holidays* I now think that said cases will b« reached 
for hearing tine during the week beginning January la, i-;.-. 


Yourn truly, 


y 


6 



c.ie:'k. Supreme Ooxxrt. 9 u v 
T*er 









Sl’lTK 1410 MAKgUKTTK Ml II.DINU, 
CHICAGO. 


PATENT LAW A IPIOIMt* 

Tel. Centrnl 1051. 




ryo, 



Clerk of the U . S . Supremo Court 
flashinpton, D. C. 


So far as can be judged by the rate of advancement up 
to last night, the cases of White-Smith MusVe Publishing Co. va 
Apollo Company, Nos. 110 and 111 on tho Supremo Court calendar, 
cannot be reached before the holiday adjournment, the 20th of 
December, but I will be greatly obliged if you will give me 
your best forecast upon the point by roturn mail. 

Thanking you in advance for the same, I am. 

Very truly yours, 





MGA. 


JOHN J. O’CONNELL. 

COUNSELLOR AT LAW. 

31 NASSAU STREET, 



r ILIPMONtl 


Jaru 


OecjoRj’iOT’ i*- f .'(.oo rj . 



Oea 


111 


rea 


ne: 


ex] 


No 


no 


John J < ■ ■ ’ f ■ cr;r.<~.i i . ^ t „ t 

!>«'. Voj?X Cifcyo 

Dear sir?- 

o*‘ the ICth ihot , received 








* 1,Uo * 3’0i«lble that, cams Nos. llO-li, oot., ?c:n, 

I£, ° v # »*'/ *"••** <}••• call to? ?• f/. C «M.. 

■ i do not thin]: 


eX3 ' -&S a number of cases 

assimoa for January 6, 180 U, the above cases v.Ul nrobably net 


*"** W* of tlw maowthg I will endeavor to viro 

you in *.t™ for you to cot ho-v for the a 3 tw»nt. 














r-^ja 



I am of counsel in the White-Smith cases, '^os. 110 and 
111. I have been informed by Mr. Burton that the cases can he 
readied for argument before recess. 

I assijne you make up your calendar each evening for the 
next day, and I would he obliged if yon would telegraph me at my 
expense when the case is to he reached. 

My office address is as above, and ray house address is 
TTo. 309 West 93rd Street, \’ew York City. So that there may he 
no mistake, kindly have the telegram sent to both addresses. 








BUR" 

Suite Hit 


1 



JH, 


03 aii ]^:.vtrr 

OhiCH^r 

}•» r [■ Lr: 



1) reply to your l r *t* o 

Of 

tho 

h hat , i 

• 

to add.i 

.oral natt or'v;h" ch ?ov. c,< 

o i Tr 

to 

rig 1 ofore 

tic Ccurt 

111. CROC 

e f mte-fr.Jth Mu ic.ii..: 

*1 *1 oVi 
...WiJ 

ring Co 

. v Arc11 

O Co- 1:0.' 

2 _ L—'l 1 

etc xf:.T. f . f'.' I i ■ 1.0 

• 


b x -,0 . * VC 

v >-7 c.r- 

tuiiiod 

\c file- o. : dfitioiu ’ *j "T 

C-TB 

liOT. h: 

further 

o? Ti 1 

mu 

: : s:- or of I~ ' -ur. 

£ rV 

• i3#cl ! r 

>n 4 Rule 

20 


v ou^s tnily , 



official publication of those laws would be cited to the Court. 
In the multiplicity of details calling for attention at the con¬ 
clusion of the argument, I am not certain that the copy referred 
to was left with the other material submitted to the Court. 

Both the publications referred to,- Proceedings of the 
Committees on Patents and Foreign Copyright Laws,- being Gov¬ 
ernment publications are accessible if identified, and I take 
the liberty of asking thatyat your discretionpyou oause to be 
placed with the material of these cases , or otherwise brought 
to the attention of the Court if you see fit, a suitable number 
ol copies of both the matters referred toj viz.:- 



Cahto Ariitruii, Hurfour, Chicnoo. 


V 


Burton & Burton. 

ATTORNEYS, 

Suite 1410 Marquette Building, 

CHICAGO. 

PATCNT LAW A «PCCIALTV 

Tel. Central 1651. 






/ o/iicayo , Jan . 20 


i Clerk of the Supreme Court of the United States . 
Washington, D. C. 

Dear Sir:- 



In Nos. 110 and 111, White-Smith Music Publishing Co. 
vs. Apollo, lately argued, counsel cited to the Court the pro¬ 
ceedings of the House and Senate Committees on Patents of the 
last congress, a single copy being present for reference. I am 
under the impression, however, that even that single copy was 
not left with the other matters referred to in the argument 
ana may not be found with that matter when the Court comes to 
take the case up for consideration. 

Citation was also made to the Foreign Copyright Laws , 
and in response to a remark of Justice Holmes I stated that an 
official publication of those laws would be cited to the Court. 


In the multiplicity of details calling for attention at the con¬ 
clusion of the argument, I am not certain that the copy referred 
to was left with the other material submitted to the Court. 

Both the publications referred to,- Proceedings of the 
Committees on Patents and Foreign Copyright Laws,- being Gov¬ 
ernment publications are accessible if identified, and I take 
the liberty of asking thatyat your discretion,-you oause to be 
placed tfith the material of these cases, or otherwise brought 
to the attention of the Court if you see fit, a suitable number 
of copies of both the matters referred to \ viz.i- 





quiry of the Register of Copyrights, to whom 1 am sending a 
copy of this letter so that a brief inquiry on your part will 
fully advise him of the material wanted. 

Thanking you for the exercise of your discretion in 
the premises and for such steps as you may judge fit to take 
in the direction indicated, 1 am. 

Respectfully yours, 

MGA. 















Cable Address, Durbur. Chicago. 


C. S. BURTON 
I*;. F. BURTON 


Burton & Burton. 

ATTORNEYS, 

Suite U10 Marquette Building, 
CHICAGO. 

PATENT LAW A SPECIALTY. 

Tel. Central 1651. 



Qo/trcayo, Jan. P.0, 1908. 


January 24, 19 cs. 


toMMM 


Ohas. s. Burton, Beq*, 

Chicago, Ill. 

Dear Sir:- 

Yours of the 20th Inst,, in reference to the case;: of 
v'/hite-SRiith Music Co,, v. Apollo Cc„, Nos, 110-11, oct. Terr,, 
ISO?, duly received, and I have today received the twenty-fivc 
aauitiony. copies of the brief for appellee, for which I beg to 

/a., v-.svy ini-on, l win see that they are placed where they 
will do the most good. 






_ 


--- 





















Burton & Burton. 

ATTORNEYS, 

Suite 1410 Marquette Building. 
CHICAGO. 


Cable Address. Btirbur, Chicago. 


MTtNT LAW A »*»tCIALTV 

Tel. Central 1651. 



^o/fCfryo ^^ 


Clerk of the Supreme Court of the United States , 

Washington, D. C. 

Dear Sir:- 

. I am sending you today by Adams Express twenty-five 



additional copies of brief of appellee in suit of White-Smith 
vs. Apollo, Nos- 110 and 111, October 1907 Calendar, which 
1 trust will be sufficient to supply at least the calls of 
members of House and Senate Committees on Patents, who, I beg 
to suggest, should be given preference over other parties re¬ 
questing these copies at least until a larger supply shall 
have been printed, if that shall be determined upon, as is not 
improbable in view of the wide call for them. 

Respectfully yours , 

MGA. 






I ■■■■■■ ■■■■ 


_ 












Cable Address. Burbur. Chicago. 


Burton & Burton, 

ATTORNEYS, 

Suite 1410 Marquette Building, 
CHICAGO. 


C. S. BURTON 
E. F. BURTON 



ames 


H . Mck enney, 

Clerk of Supreme Court of United States, 
Washington, D. C. 


Dear Sir:- 


PATENT LAW A SPECIALTY 

Tel. Central 1651. 


% 


v fcnyo, 


Jan. 


25, 1008. 


I beg to thank you for yours of January 23d in reply 
to mine of the 20th inst., referring to certain publications 
which were produced and referred to in argument, and through 
oversight not left with the papers, as I supposedwas necessary 
and would have been required if the oversight had been noticed. 

I had not supposed that Section 4 of Rule 20 which re¬ 
lates to briefs was applicable to matter of this kind, which is 
partly the nature of citation of authorities requested by the 
Court and partly material of which the Court was asked to take 
judicial notice by both parties,- by the appellant in the peti¬ 
tion for certiorari and by the appellee in the brief on the 
merits. 


Doubtless, however, you are right in your interpreta¬ 
tion of the application of Rule. 

Again thanking you, I am, 










Burton & Burton, 


Cable Address. Rurbur. Chicnoo. 


C. S. IJURTON 
K. F. BURTON 



ATTORNEYS, 

Sl lTH HU) MARQUETTE BUILDING, 
CHICAGO. 


^o/t<cat/o, 


Jan- 24, 1908 


Clerk of the U. S. Supreme Court, 

Washington, D. C. 

7 

Dear Sir: - 

Referring to mine of the 20th inst. mentioning cer¬ 
tain Copyright Office publications which might be placed with 
the material produced at the hearing in White-Smith Music Pub¬ 
lishing Company vs. Apollo Company, Nos. 110 and 111, I am 
in receipt of letter from Register of Copyrights correcting 
my reference to one of these publications. I referred to Bul¬ 
letin No. 7, "Foreign Copyright Laws", but as the Register 
points out, my reference should have been to Bulletin No. 5, 

"Copyright in Englan d". The latter was the publication refer¬ 
red to in the argument and which contains the matter read in 
part to the uourt. 


Very truly yc- 



jhUA 


s 








1 


* 




SUPREME COURT OP TEE UNITED STATES, 
OCTOBER TERM 1907. 



In the matter of the petition of White- 
Smith Music Publishing Co. for a Writ of 
Certiorari directed to the United States 
Circuit Court of Appealsfor the Second 
Circuit and to the United States Circuit 
Court for the Southern District of New 
York to bring before the said Supreme Court 
the case of White-Smith Music Publishing 
Co. vs. A-pollo Company. 

To APOLLO COMPANY, defendant and CHARLES 3. BURTON, ESQ.of 

Counsel for defendant. 

Please take notice that upon the copy of 
the Transcript of Record herein which is already in this 
Court on appeal and upon the annexed petition of the com¬ 
plainant, I shall move before the Supreme Court of the 
United States at the Capitol in the City of Washington,D .C. 
at the hearing of the defendant's motion to dismiss the 
apijeal herein, for the grant of the prayer of the annexed 
petition for certiorari and for such other and further 
relief as to the Court may seem Just. 


Yours etc., 


Dated New York, Nov. £*1907. . 

Of Counsel for Petitioner. 
























January li„ 1908 


I 

i <L | ^ ffiv, 

' Livingston Gifford, Ssa<, m>m&k I.MM 

Nov? York City„ 

! 

Dear Sir:- 

Yours of the 10th inst <also* nine copies each of the 
1 two musical compositions heretofore filed as exhibits in cases 
of Whit e-Smith Co 0 , v<> Apollo Co,* Nos. 110-11- Cot, Tern* iso? * 
duly receivedo ' * * ; ’ A 

> 

X have v-ired you today that those cases will probably 
be reached on Wednesday of next v/eek 0 


Yours truly. 




j-.z o3J*Z r 


H1N 


//// &tS/?/t'SJ r £f'/ , 


Jr^/y 


6. 


«// 

//f. 


tyi? r/t. 


J> 


your 


becomes necessary, unai 
-nts iftunec!lately provi 


:ny 



the docket win be dismissed pursuant to Sec- 
In this '.ase tut .iinu. ' -e' unaler Is 

Clerk’s Costs, 

Printing Record, 

r otal, » • * 

Deduct amount on deposit, 

Total amount to fc r - nis: 


/<£ • y 

<?//y>.yy 
M/6 <y. yy 
jy. yy 

/y//y yy 


The cost of printing the record and Clerk's 
a reversal of the judgment or de'cree will be t.axe 




' s>/i S7A /? /. 


i t 


C/v* . 


i 

w 


July 25, 1907, 


Livingston Gifford, Loo., 
New York City 

Do&r Si r> 


1 


■ I— ■■■111 ■'•>■«.-Vnunn r*-i> * V ^ « » J.- *• 

.-•jfiT.., iiii-l *, ouio' check of your t o rr«- 

° r<# ° 3 ' ^'^.«5.00. duly received, and I have credited the amount 
of the cheek as an additional deposit to cover estimated costs 

ln 00888 of *Mt®-S2nlth lfusio Publishing' Co. , v. Apollo cc 
Noa„ j.io and 111, Oct Tern, igo*y. 

I will at or ,00 proceed^ with the printing of the record 
ars.l vhan the work Is completed will send copies to cote: 

P-.eeee algn and return tho enclosed appearance forr.r 

“ ld 1 wllJ ' thBn enter y<»» appearnnce for the n)T - r .-,,t j„ c;h 
C&SCc 


..-.Mlile . _ .. Yourfs tnilv 












V 
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July • ( j, 


ir.L.stoi- C iff ord, fee 
Her berk city. 

... ' 


lourr of the 19th ir.et t: celled 

t v o cz.v< z Ci TYiV. r,t! ' y; : •; • r &ro:: 
i ct » riC c: Ij-.j Cct Terci, 19C'“j, will r: , i . jy if reach*o 
:.sarir.£ j’o&e ti/e during the -Ronth of ' cverier ISO? 

Ar v£ t iirht-f . cfcowir £ hsioroe becepscr. t< .• -r ft: ; t'd 
before*?. record Ji c-.tovr cs&ee car: be •. c war r «jh? r 
3.1, heroic riixey, 141 Bjoatjwayj your city dvx-f i: :»*rh cl¬ 
eat loots is es follows: 

Clerk ccvti . . 


Cost of printing record__ • •: 


IflUft*# - *"***fc«**rtfcft*ittMtitf Uttfc -J- — 




To tel 

Acourt r.c-v cn deposit —... 


i,HcC CC 

r f • oc 


r r-isrcr tc t* deposited before the • 

record err. } printed- --~~$. 14 ?,‘. lc-( 


Yourc truly. 




/ /Clerk, Supreme cour^t ,/ / 

( / 















— V! mj.t/t'H 

jf. (%/</rU. fit// 



Clerk U. S. Supreme Court 
Washington, D.C. 

Dear Sir:- 



( .0,//<’>■«/r,/;ja ft, 

AjfZ (xyahk/frl) a/-/////'. 

<- ^AcZOoiA, July 19 } 1907 


Will you be so kind as to inform me as to the present 
status of the record in the oase of White-Smith Musio Puolishing 
Co. v. Apollo Co. There seems to be some uncertainty as to 
whether your estimate for printing the record has been received 
and, if so, whether it has been attended to. If it has been sent 
and has not been attended to, will you be so kind as to send me 
a copy of it so that I can see that it receives attention. 


Yours truly, 



c 5 /S', oo 

& ‘Vithl 

}{f i o o o 

<LvfT o c 

nl'3 'T, c 0 


t w 


pHtKi /o t /je 
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August I, 1007. 

Livings ton Gifford. Ksq., 

Hpv' York City. 

Dear Sir:- 

Ycairt of the 31st nit., received. 

At th- r ‘quest of 'iirt Burton, who was here boiio days 
age, I held up the printing of the record in cases of White-Smith 
Music Publishing Co., v. Apollo Co., Nos, 110 and 111, Oct. Term, 
1507 , until he could consult with you in relation to said cases. 
When he was here, I informed him that these cases would probably 
be reached for hearing in regular call of the docket some time 
during the month of November next, and that as the oases would 
be reached for hearing so soon after the beginning ox tr 1 - e "° 
term, the court would, in all probability, if Q notion to dismrs 
wan submitted prior to the cases being reached for hearing. • post¬ 
pone the consideration of said motion until the cases are reached. 

r r _.. t . 

lor hearing. 

If, however, the motion to dismiss is promptly submit¬ 
ted on the meeting of the Court, the court will, no doubt, act 
promptly thereon, and if so ? I will have time to. print the record 
for the hearing after the motion is disposed of s provided ir is 
denied or its consideration postponed to the hearing. 


WK&wre let me know as soon as jro'fihlble whether or not I 
shall proceed now with the printing of the record 


Yours truly, 




Cl erk f Suprour- , ’ 
per ' 










)(M ' JVfh. , j uly 7jl) 180? 

White-Smith Co. v. Apollo 


co 

*3 


'-I 



James H. McKenney "Esq. 

U.S.Supreme Court 

Washin2ton, B. C. 


Dear Sir:- 



JG 1-1907 


Mr Burton has called and desires to have 



01 the reoord in the above case held up till he can make a motion 
to dismiss at the opening of the term. I believe he also spoke 
to you about it a few days ago. 


I am disposed to consent to his request if it can be done 


without jeopardizing the hearing of the oase when reaohed provided 
his motion to dismiss should be denied. I am uncertain whether,in 
case his motion to dismiss should be denied,there woulo still be 
time left for the printing of the record and the preparation and 
filing of the briefs before the oase would be oalled for argument. 
It is a long record and,therefore, the time required for printing 
and for preparation of briefs will be long. 

Perhaps you can give me some assurance as to the above Y/hioh 
would make me feel safe in consenting to his request. 


Yours truly* 






AUGUST. <?, 1007, 


Livingston Gifford, Esq.,, 

Now York Cityo 
Dear Sir’- 

Yours of the 2d Inst<>, In relation to cases of White¬ 
smith Music Publishing OCo, v 0 Apollo Co*, Nost, 110 and Ill? ct 

Tern, 1907, duly receivedo 

Case NOo 110 on the docket for October term, 1906, was 
reached for hearing November 18 9 1906, and. j have no doubt that 
the above mentioned cases. Nos 0 110 and 111, Oct 0 Term, 190 ., 
will be reached during the early part of November, 1907 9 an. as 
these cases '.111 be reached so 30.cn aftsr the beginning, of the 
coming term, it is not likely that the Court would consider u 
motion to dlsraios them until they are reached for hearing in 
regular call of the docket« If atioh a motion should be submit¬ 
ted during the first or second week of the coming term, the 
“ chances^are the Court would enter an‘ or &%r 

eiderfction until the cases are reached for hearingo it see:;* to 
me, therefore, that you had better have the record printed now 
80 that you may have ample time to prepare for both the motion 
and. the merits in the oases o 


Yours truly 





01ark, Supreme Court, 
per 






chances,not even the slightest,of these cases losing their place on 
the calendar or not being heard when reached,and it seems jro me from 
your letter of the 1st that by delaying the printing in the manner 
suggested,we non some chance. 

For example,the Court convenes October 14th and if these cases 
-should be reached ear^y in November,it would be a pretty close call 
for you to get such a,long record printed to say nothing of the ne¬ 
cessity of our getting our printed brief filed six days before the 
hearing. If,now,by any mishap the printing of the record or of the 
briefs should not be completed when the cases were oalled, I am afraid 
that the Court might put them down to the foot of the oalendar or 
otherwise postpone them for a long period. 

Then, again, your letter states that you would have time to print 
the record after the motion was disposed of if the Co urt should ao t 
promptly thereon and I do not know exactly what would happen if the 
Court "should not act promply enough to enable you to print the reo- 
ord before the cases were oalled. 

Under the circumstances, do you not think our only safe course is 
let you go ahead and print the record now and that any other course 
might result in the hearing of the cases being put over perhaps to 
the foot of the oalendar? 



Yours truly, 














Jj/frfHyj/l'/t 
ft ( C x/y*r 




//sfj/toty/r/i 1/i/r • 'Mat/s/tiy, 

/// / At ,<*ts/tUt■! / 



L* 


i . n 


^ 4 ‘ * ^ * *" kt f f x, !Or(t uV V*/' ; > .r*^r“,)n ;/.•• Vi .-. 

* *'* ‘ * « iH'.Li 0* ?n, 7 c y. r 3 Xv^'Cl i c* n c ** 
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2u '■ cu;; di-':r >*^c<:ived- s -..nd. 1 h«.ve thi •• >• *■' r.:.w • -. 

■’ ' ” V 3 0 t}<* :' of ’)>*- 1 ‘If. <\jf r:/\ * ; • : 

turiHfi ov ® 2 ’ •'«? the 5-•• 't •••.; t*or v,fi* in } ;*i«tinr men >., 
r-ir.n??: in ccpion v:. u, nem tc counts 
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t:", • ? y 
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In view of my correspondence with you and arte^ta^r^ r 
oponding with Mr Burton, I conclude that the only safe course is 
for the printing to go ahead. Will you therefore proceed ’with 


it. 


For the purpose of printing the record in the lower Court,there 
were oertain plates made which were quite expensive and which 
will be of assistance to you in reprinting. I am therefore sending 
you by express the following: 

1. The plate of page 431 of oomplainant*s Exhibit Book in lower 
Court 

2. The plate of page 433 " " " " " " 

3. " " " " 435 " " w « n « 


Yours truly. 






S//vt, 




Cle 


bifford & Bull, Esqo op 

New York City 

-Ov 


Gentlemen:- 







^eptemoer ;31, 1S07 


Your.'? pi the P0t i fit f no q leaping six add.itiorai 
copies of the record in the oases of White-Smith Music Publishing 
0o„, v» The Apollo Co s Nooo 110-11, Oct.. Term, 1907, duly re- 
a ^ ( calved 


One copy of this record has already been sent to you 
and uo l(r 0 Harold Binney c I, therefore, send you one additional 
copy which exhausts the number allotted to your side,and have oc- 
tained i-ve additional extra copies from the printers which go to 
you by express today 0 Please sign and return the enclosed receipt 
for sane The cost of the extra copies will be deducted from the 
deposit made in the cases 0 


YflUT'fl + 7*nlir 











Sivhiaj/o* 


11 


•"'S’ / W 



fours of th» o*h •?«,>+ 

6X1H inst,, received. 

i no,7 * A ^ nlf +i 

Publ'-Mnr e M893 <* ^Ito-SnlW, Huelo 

Publishing 0Oo , v Apollo Co• poo n- >- „ * 

w< ,. '* HC-xx, Oct Tens, 1907. 

a-u not be reaped until after *>- 

„ , . after t!,,> ^afttagiving reoese ^ 

Pm a ly be reached for hearing daring the fir~* 

December next flrst * e< * 


Np tfcfflhiW ■ 


/ / 









Yours truly 




Clerk,Suprac* Courts u's ./ 
per 
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0(Y(/iJellrtJ at-/o(C. 



James K. MoKenney Esq. 
Washington, D. C. 

Dear Sir:- 


\ f/c ''Oo'<//', October 9,1907 
White—Smith v. Apolio 




uJh 





In your letter to me of August 3rd you said: "I 

"have no doubt that the above mentioned cases Nos. 110 and 111 
"October Term 1907 will be reached during the early part of 
"November 1907." 

I write to ask what the present prospect is as to the 
time when these cases will be reached for argument on the mer¬ 
its. Any information you can give me as to the present pros¬ 
pect, I will appreciate. 

Yours truly, 









//rfj/oto/r/i -Z//r. Ji/uff/oiy, 


-JinrryjS •• -»V 

^ f>/Y<p<7 




Livingston Gifford, Eoq„, 


Nev' York City* 


*•" W*-: 

j. 


nr 


October H9, 190 7 


}oUTS of the 28th Inst*, and tv/o copyrighted musical 
compositions, "Little Gotten lolly", and "Kentucky 3abe :j g with 
stipulation attached thereto, agreeing that they may be added to 
the record In eases of TOlte-Snlth Music Publishing Co., v. A pol- 

10 H0Bt Cot * I *™. 190V, duly received, and I have 

filed same as a stipulation and addition to the record. If I 

find tnat the deposits already made are not sufficient to cover 

the cost of reproducing same, j win, call on you for ar. addition- 
al deposit. „ 











o 


o 



o 


James H. MoKenney Psq, 
Washington, P.C. 



I found that the record has omitted the copies of the 
two copyrighted musical compositions "Little Cotton Dolly" and 
"Kentucky Babe" and Mr Burton and I have entered into the enclosed 
stipulation that they be added to the record and you will find the 
copies attached to the stipulation. You will find in these copies 
certain pages crossed out in blue pencil. These should be omitted 
in the reproduction since they do not relate to the musical compo¬ 
sitions in question. All those pages not crossed out in blue 




pencil should be reproduced* 

Please send your bill for this addition to the record to me. 

Yours truly. 



r- lker, Esq 
New lork City, 


. i 




I 





October e, 1007 


tl 

cc 


Dear Sir:- 

Youre of the 7th ir.st , in relation to the two cases of 
' nite-$r;i“h Music Publi hlnr Co , v Apollo Co , Hos 11C-1.*., 

you can notice your motion for leave to file a brief and 
y Xiy •% frT tJie l'4th inst , and call it. UJ 

submit it. on the 15th ir.st„ Court will not do any business.on 
the 14th insto, except to admit attorneys and announce to the bar 
that they will begin the call of the docket on the following day, 
but motions noticed for the 14th inst , can be called up and sub¬ 
mitted on the 15th inst. You should give notice to counsel for 
both sides in said cases of your motion, and servo copies 
at once, and, if they desire additional time to r^piy to joxu 
motion, the court will, no doubt, allow them a few days to file 

• • V brief in opposition to it, on request being made to that effect 

at the time your notion and the motion to dismiss said oases are 
submitted. The Court'will not permit you to orally argue the nc~ 
tion. An original and twenty-five printed copies of dw .o*ioi 
ui-OTid be filed with ne. One of the printed copies oar. be nude 

an original by your aiming same, and proof of servloo of the ne- 

• both ^ 


i 

cL. 

Lie 


Yours truly, 

- — >xtj]y&S y 

tzyy*' 


y A. VMtijl U UU 


uiuuiuu uu tat; court to ue permitteci to 
a hrief on behalf of the Automusic Perforating Company / and 
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Mr, James H. McKenney, 

Clerk U. S. Supreme Court, 
Washington, D. C. 

Dear Sir 



When the two cases of the White-Smith Music Publishing 


Company vs. The Apollo Company/were pending in the United States 
Circuit Court for the Southern District of New York; my client, 
the Automusic Perforating Company, filed a petitition in that 
court to be admitted as co-defendant in each of those cases. 

That petition was .based upon detailed statements in an accompany- 
mg affidavit,\' <iio"r i i-ind with an offer to prove by regularly taken 
depositions,^ that the Automusic Perforating Company had a very 
large pecuniary interest in the result of the suits, and that it 
would suffer very large pecuniary losses if the suits were to be 
decided against the defendant, the Apollo Company. 


The Circuit Court took that petition under advisement 


during several months, and^enterod an order denying it,at the same 
time that it entered a decree for the defendant; apparently taking 
the view that the Automusic Perforating Company did not need to be 
made co-defendant for the purpose of averting a decree for the 
complainant,which was not going to be made anyhow. Thereupon the 
complainant appealed the case/ to the Circuit Court of Appeals for 
the Second Circuit, and when tho casqf came on for argument in that 
tribunal, I presented a motion to the court to be permitted to 
file a hrief on behalf of the Autorauslc Perforating Company/ and 






also to bo permitted to raako on oral argument for that corporation, 
because that corporation had a large pocuniary interest in the 
cases,and would incur large pecuniary losses if those cases were 
finally tc bo decided for the complainant. Afterward,the circuit 
Court of Appeals for the Second Circuit affirmed the decree of the 



Circuit Court and thus again averted loss and injury my client, 
the Automusic Perforating Company. 

Afterward, in August 1906, the name of the Automusic Perfor¬ 
ating Company was duly changed according to law to the Connorized 
Music Company, and without any other change in the corporate or- 
ganization;so that the Connorized Music Company is now the same 
corporation as was the Automusic perforating Company, and is man¬ 
aged by the same men and owned by the same stockholders, and en¬ 
gaged in the same business and has the same interest in the ques¬ 
tion involved in the two Apollo cases. 

Sometime in the latter part of 1906, the v.'hito-Smith Music 
Publishing Company appealed those two cases to the Supreme Court 
of the Unitod States, and those cases are so situated on your 
docket as to be reachable for argument during the last half of 
November, 1907. 

Now the Connorized Music Company kas employed and directed me 
to present to the Supreme Court of the Unied States a motion to 
be permitted to file a brief,and also to be permitted to make an 
oral argument , on the side of the defendant, in each of the two Apol¬ 
lo cases now pending in the Supreme Court, as I was permitted to 
do when those cases were pending in the Circuit Court of Appeals. 

The reason whioh causes the Connorized Music company to desire 
to present printed and oral argument to the Supreme Court in these 
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tv?o cases is based upon the fact that tho counsel for the defen¬ 
dant of record, the ApoJ-lo Company, is not willing to present to 
the court either orally or in print, that view of the Issues in 
the caseswhich I have advised 41 s indispensiblo to their proper 
consideration and disposition. 

It is my opinion that a decree in favor of the appellant, tho 
Thite-Smith Music hiblishlng Company, teould be inconsistent with 
the Consitution of the United states relevant to copyrights, and 
would also be inconsistent with the statutes of the United States 
relev'nt to copyrights. The attorneys for the Apollo Company 
agree with me in this last opinion, but disagree with me on the 
constitutional point and Informed me that they did not intend to 
present any such point to the Supreme Court. The Circuit Court 
based its decision in favor of the defendant primarily bn tho con¬ 
stitutional point and secondarily on the statutory point, holding 
either point tombe sufficient to support the decision. 

The Circuit Court of Appeals based its decision on the statu¬ 
tory point alone, when affirming the decree of tho Circuit Court, 
the presiding justice of the Circuit Court of Appeals explaining 
to me during my oral argumont that that court had no jurisdiction 
to decide whether the Circuit Court had boon right or had been 

wrong on the constitutional question. 

Now it is my view that the constitutional question is involved 

in the case in the Supreme Court, for it is plainly raised by the 
record and was deoided by the Circuit Court, though it was not de¬ 
cided by the Ciroult Court of Appeals for the want of jurisdiction 
to decide any constitutional question. And it is my view that 
it is proper for the Connorized NUslc Company to intervene in the 
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Sup rerne Court with a motion to be permitted to argue the const! 


tutional question; because that Company is the same corporation, 
which under the name of the Autorausic Perforating Company, contribu¬ 
ted money toward the cause of the defendant both in the Circuit 
Court and the Circuit Court of Appeals, and would on account of 
that contribution be bound by a decision of the Supreme Court re¬ 


versing the decree of the Circuit Court of Appeals, 

It is under these circumstances that I venture to ask you 
what is the proper practice for me to follow in presenting to the 
supreme Court a motion to be permitted to file a brief on the side 
of the appellee, and to be permitted to make an oral ar3u.n-.cnt on 
the samd side ,»hen the case comes on for argument in November) 

V-hen the same question of practice arose in the circuit Court of 
Appeals, it was held proper by that tribunal for me to make that 
motion when the case was reached on the regular call or the docket 
end without giving any previous notice to the appellant ot to the 


appellee of record. 

But now I prefer to present my motion to the Supreme Court 
in print fif proper ,with an oral argument, and to do this n«xt 
Monday at the first day of the terra, or as soon thereafter as is 
proper. And I wish also to serve printed copies of my petition 
upon counsel for t e appellant and also upon counsel for the appel¬ 
lee of record as long as possible before I present the motion in 
court. 

The shortness of the time between now and the first day of 
the term 6f the court is due to the fact that I was not employed 
until today to present to the Supreme Court the motion of which I 

speak. 
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* do not gather from the rules of the Supreme Court any dof- 
ini te guide to action under these circumstances, and therefore to 
avoid all possibility of error, I have ventured ’o lay the whole 
matter before you and to ask you what appears to be the proper 
practice in the premises. 


f 


Yours very truly 



F» S. The proposed motion of the appellee of record to dismiss 
the appeals on the ground that neither case involves more than 
one thousand dollars besides costs, would perhaps be grantaole 
if the cases did not involve the construction or application of 
the Constitution of the United States. But I suppose that the 
Supreme Court will deny those motions to dismiss as soon as they 
learn from my petition to intervene, that the cases do involve the 
construction and application of the Constitution of the United 
States; and that the Circuit Court in deciding the cases, did con¬ 
strue and did apply the Constitution of the United States. I par¬ 
ticularly desire to present my petition next Monday in order tnat 
it may be before the court at the same time, with the motion of the 
Apollo, Company to dismiss the appeals; my client and myself being 
strongly opposed to that motion, while being strongly opposed to 
the appellant on the merits of the cases. 






' ‘ .itOber 1 *" 


L\ 

A t H „ raliv er, fiaq „ 0 
Her York City* 

Dear ’Rir;^ 

You-u of th* ir-th in*t 0 , received., 

cases entitled. ?.hit e-Snath MUsie Publishing no 

y * Apoll ° «ocrany„ on appeal from' the ir . s 0 circuit loart of Ar- 
pea 1» for the fecor.d circuit ; " v i 

c 4 ..-'?’ .tlos 0 41*7 and 41fl for the Goto her Terr-, loon., The- win not 
be reached for hearing in regular call of the docket for at leoet 


Yours truly 














Clerk of the United States Supreme 
Washington, D. C. 

Dear Sir:- 



Oct. 12, 1906 


If S. 

Court, [( 

\ p Opr ' ' < . 

\ /A l / j 


<’ V/S 


"A/- 


ho>. 


Please to inform me whether you have a case on your 
docket,[and if so what is its number,j entitled. The White-Smith 
Music Publishing Compan 3 r vs. The Apollo Company, supposed to have 
been appealed to your court from the United States Circuit Court 
for the Second Circuit. 


Yours very truly, 



' robcr 14 , Ktny . 


.slfiert Ho Walker, Esu- ? 

Kew lork City, 

Dear sir:- 

_ \ovrs of the 11th inet^j, onclofiing original petition 

v Hie onrorisa O'c,, for p«mL* 

maket oral argument in i‘.« behalf iri cases oi ?he t>- i. u ~ 

bJc Pub* hoc, v« Apollo co„ y Noso lio-li, ootc. Term, ir«c7 s with 
ecoeptanoe of service by Livingston Gifford and nmdavit of 
service on Charles S 6 Burton endorsed thereof was received by 
me on the Ifth Inst, 1 today received twenty-five copies of 

eaio petition, have filed same and copier have Leon distributed 
r o the Court. 



It was impossible for me to get back from Chicago an ac¬ 
ceptance of service of the petition and notice upon Mr. Burton. 


But he has informed me in writing that the appellee will not active¬ 
ly oppose the granting of such a petition; and ha has also informed 
me. that he presumes there will be no occasion for anyone on behalf 
of the appellee to be present when my petition is presented. 













Y7f^SS7///- 


Octooer 11, 




s H. McKenney, 

Clerk U. S» Supreme Court, 

Washington, D. C. 

Dear P ir :- 

I am sending you by express twenty-five complete printed 
copies of the petition of the Connorized Music Company for per¬ 
mission to file a brief and also to make an oral argument on the 
side of the appellee in the two cases of the Yhite-Snith Music 

Publishing Company vs, the Apollo Company, Nos. 110 and 111. 

%S 

I enclose herein the original of _that^j)etition, together 
with an V accepted notice of the service thereof upon Livingston 




Gifford, the. counsel for the appellant, and together with my af¬ 
fidavit, which I think you will find sufficiently proves the ser¬ 
vice of a copy of the petition upon Charles S. Burton, the coun¬ 
sel for the appellee. 

It was impossible for me to get back from Chicago an ac¬ 
ceptance of service of the petition and notice upon Mr. Burton. 

But he has informed me in writing that the appellee will not active¬ 
ly oppose the granting of such a petition; and he has also informed 
me. that he presumes there will be no occasion for anyone on behalf 
of the appellee to be present when my petition is presented. 

Yours very truly, 








t.joJ’ jo Wu*. 








'(Kaj/c/t .(/f//r't//. 






. * f 

V J 

January 8 * ltCfto 


f iJt 








Livingston Gifford, Esq. , 

New York City c 

Tua^'vi £{?%»«»* 

Yours of the 6th Inst, c s received. 

I send you by same mail two copies of brief :.or 

>ypolice in cases of 'Thita—Smith Music Hu-j. ■ ?' •• < ' 

ic Co t No.;, 110-11, Oct<> Term» 1907, No briefs have as yet been 

filed by i!r Walker or*Mi*, Pound - 

After my letter of October «9 wan v:rittan s or: a consul.- 

tatIon in the office, the two musical compositiono attached to 
the ^stipulation were deemed b to be exhibits and we qonolu^a 
; hat It was not neocss ary to reproduce thorn 9 in viev/ of the ex- 
. m&e of such reproductions end 1 should hay© written fcp you to 

r iV^loot^ for y«t to 

, vni 3 h n'ne copies each of .said musical■ compositions i- 
t^ 0 of the Just ices o If you can furnish these copies, Pisaso do 
if not , I have no doubt that the two compositions now in my 
•possession will bo deemed by the Court to be exhibits and v/.Ul bo 
examined by the Justioes 8 if necessary c 

Yours truly, 





Clerk t Supreme court 


;.r 


;h 











James H. McKenney Feo. 

Wash ingt on, P* C. 

Dear Sir:- 

Ao Boon an the brief for the appellee has been .tiled,, 
will you have the kindness to send me a copy and, if possible, 
two oopies of the same. 

Leave has been obtained from the Court for two other 
briefs to be filed—one by Mr Albert K, Walker and the other by- 
Mr Geo. W. Pound. If I am entitled to it, I would also be 
very'- much obliged if you would send rue ono or two copies of each 
of these briefs ae soon as filed* 

In your letter of Ootobor 29, you acknowledged the re¬ 
ceipt of the two wusioal compositions in suit with stipulation 


that they should be added to the record and you stated that if 
you found that the deposit already made was not sufficient to 
cover the cost of reproducing you would call upon me for an 
additional deposit. Not having heard from you to the contrary, 

I assume that you have had these reproduced and added to the 
record. 















Albert H« Walker, 33 c*, 
New York City. 

Dear Pir:- 


AUgUSt 2Z f 19CV. 


lours of the 2M insto, received. 

cases of \7h it ©-smith Music Publishing Co,, v 0 
Apollo Co., Nose 110-11, Octc Term, 190?, will probably be reached 

for hearing some time between the middle and latter part of No¬ 
vember next. 



%lc ^t H / 4 / 1 t iT 









James H. McXenney, Psq, , 

Clerk ". S..Supreme Court, 
Washington, D. C. 


*£cei 


aug 


Dear fir 


C0qRT^ > 

Please write me what is the present number of the case 
of the '"hite-?mith Publishing Company against the Apollo Company, 
and also please to inform me your estimate of the time when teat 
case will be reached for argument. 

Yours very truly, 



Jo! 


I o 


t/U-tT 











>A jhui0on | 


" ^murlinbii 
at inir nlTirr 
ktuilnn IjnUi ” 



Xa&gr- 




/■ Z-/ lap / 7 




®d 3ui>i) Sc Bdutpilpr, Sr. 

I N OO RRO RATE O 

420 anti 422 lEbhntfh £>tmt N.5L 


JUltinc_fitoiM 53G 


"/y-z^y^ <?y yC^ 


OFHCE SUPREME COURT U. S. 
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OCT 1 1307 
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' / • ss. 


S' s/r/r/tf 

t //rf is-rf, 


ooptHiaber 7 \o(( 




Mckernon* Brown, Ra«;\*r.<*r a f?innir- v ao «- 

.” 9 « 

N< r orK 01tj.' o 

Gentians s-« 


ay ^ariifert,, ;V V; iaaiaa^asaet £aa 

■ t?an,o:>r o<- •. oc: - . 


also paGkag* p : - e>:..i<esR 

*•■&*« ... 

Appellant,. v,A>dilo Oo^ received, 

* a " lrvOT «Kaf,ion li the trariocr vt of the -eoo-d 

-r;e^ 1.1 * c * > _ 

that thCTB ^8 tie eepa«t,. j* the ♦ 

record. it mr^ reeerfeart to p , ,,, . . 

#> * W ° n Cf C °^ & ” «e~ y to have „ 

^ - * « W of thia oo^ n , *■, 

pft 1- j. ^Tiit ? fOV 7*71* T » 4 1 ' • rs rj * r * * 

' ■ ' !),i 1 *<**>*5 ti» sppew-nieiori,: on 
’•tsoeipf. of theae for-ha • .■overly '• i-ruii . .. „ . 

-'* • a Olt ■:,-. f:\r- n QQ 


t‘:e caseo will be docK.lt^i r " x 
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Dear Sir:- 


James K. .VcKenney, Esq., 


Clerk U. s• Supreme Court, 


Washington, D. C. 



We beg to file here-.Tith transcript of record in 



appear to the Supreme Court of the United States from the 
Circuit Court of the United States for the Second Circuit, in the 
case of White-&iith ITusic Publishing Co. vs • The Apollo Co., 
two cases numbered 8126 and 8127 in the Circuit Court of Appeals. 
We also enclose check for §25.00 to pay docket fee and on 
account of costs. Please acknowledge receipt of the record, 
and docket the case as soon as possible. A.Iso please send us 
estimate of printing at your convenience . 


Very truly yours, 

Dickerson, Brown, Raegener & Binney 


Cs 



Enel: Record 
Check. 



EBtabliuljfft l BOB 
in?oitr. fQaiti 530 


Jlnitft attii Urtnuulrr 

IKdOHPORATRD 

•printers 

11 - 422 tlruritllf N. H. " »omtba»a l " ,,ur 

office knnlufl Ijolu *' 

lUaalmujtnu, 3. (£., 

Dec. 17th, 1906 

V7e have pleasure in submitting estimate for the cost of 
printing Record #417, (File # 20,382i in the case of 
'.’/hite-Smith Music PublishingCompany 


vb. 

Apollo Company 
and we find as follows: 

560 pages at $1.00 - - - - - -$560.00 

4 " " $5.00 -- 20.00 

Insert cuts - - - - 3.75 

Diagrams ------ 336.60 

Binding -- --17.50 

6 pages of Index ------ 15.00 

Covers - - - - 2.00 


$944.85 



Dear Mr. Stansbury 


564 pages at 5 1/2 

3102 folios Respectfully submitted: 

. /r 

'JTT/o 

i/o %- 

776 J 73 o 

J * _ 

J~7 /t J* 
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US 
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JUDD & DETV/EILER , Inc 





















IN THE SUPREME COURT OP THE MI TED STATES 
OCTOBER TERM,1907. 


Unite-Smith Music Publishing Company 

Appellant 


vs. 

The Apollo Company, 

Appellee 


Nos.110 & 111 


Io is stipulated and agreed by and between the 
counsel for the respeotive parties that the counsel for 
appellant may forward the Clerk of the Court specimens 

"° fT "’WPL'tt'e rint + nn ... , . „ 5 _ . __ 

notation to be added to the record. 

Dated N.Y.,October 18,1907 

Counsel for Appellant 




Counsel for Appellee 











(United states of JYmcrixa;, ss: 


Con 

C91 1 C 


^peoibcttl’ of' I I I c ^ I’m rcc> Sl’ateo of-’ d 111 e-rica, 


To the Honorable the Judges of the Cirouit— 

( SEAL) Court of the United. Stales for the --Southern- 

District of 


GREETING: 

(KjUhcvcas. /ctYc/y m /dr tf&viffee/ <SfafYaf ^YtcaeY ^o/dY r/ y&l 

Y/r Second - 'fzfttwY, m a muse /eYwem White-Smith Music 

Publishing Company, appellant, and Apollo Company, appellee, (8126), where 
in the decree of the said Circuit Court of Appeals, entered in said cause 
on the 11th day of June, A.2. 1906, is in the following words, viz: 

"This cause came on to be heard on the transcript of record from 
the Circuit Court of the United States, for the Southern District of New 
York, and was argued by counsel. 

On consideration whereof, it is now hereby ordered, adjudged and 
decreed that the decree of said Circuit Court be and it hereby is af¬ 
firmed with costs. 

It is further ordered that a Mandate issue to the said Circuit 
Court in accordance with this decree. 












OJ /y //r /**y//n/a*f y / /// /*an.tr*y*/ y‘ //r tccYtfl/ y /// 'ira//rf/iuY//A Z/'/ufai *&* *///// 

&«,/,/<?//*/*,<*A u/r/ //,/, /nay//m/t //r SUPREME COURT OF THE UNITED STATES 
Ay w/ae y an appeal and a writ of oortiorarl - 


ayu/u/Ay /r //e nr/ y A?ony/r.>.t, m .kir/ rr/.fe men/ atuA^y*le/’u/v/ /"//'/ a-n/A a/ 
/rye ayy*eai,K 



^U(l lllhu eaS; /?* //eyiUMan/ /eh** y (ftc/cAe*, in //c yea* r/ on* S/on/ 

on* //cnjane/ nine /ane/tcc/ am/ seven- s/e Mu/caitie came an /o /e 

/<mV Ac/ozc /Ac #,«/ SUPREME COURT, ozt /Ac me/ tianjeiM o/iecolt/, 
f/zuA uztu nzyzzzzA 0// a/z/urA: 

(On consideration whereof, Of/ e'j now Aele ouAzczA f _ „ yy,/ , 

and decreed- Ay /Am AAcaz/ /An/ /Ac deoree _ o//Ac 

jnt/A '/A nt/e/A tf/a/cj AAzzzzzz/ AArz/z/ cf jf/tfitaA) z'n /Az'j mnjr Ac, e/n/A //r jams 
A Zen Ay, affirmed with costs; and that the said appellee, Apollo Com¬ 
pany, recover against the said appellant- 


- for its cost8 heroin expondad 


and have execution therefor. 


i\u\ it ia further ordered, ?%«/ //e> f uuu //, (***// //< tkemc u /tttAy, 

nmuju/i//o //< circuit-— Ann*/ y /// A/ni/ei/A//// a y/ t //t southern— 

fJci/tu/ y N0W York. 













'Z/ru, //rtf/otf; rtfr /rtr/y cwH/umtArM Z/rrZ Mr/ rcrrr//ZZs n mu/ < _ 

^itrrerMwyj /r /uA Zn m/M raf/Mj - 


- - aavtA/jy Zr try// r/vM /uiZ/rc, mu/ Mr /m/M 

rf z/u 0 MmZrASArZrj, ruy/z /r /r /?M J Mr m/M appeal and writ of certiorari 
neZfMZ/sZm?A{4iy. 

SSlitllCSS; Mr 'M$r?>r>rr//r MELVILLE W. FULLER, C M//r/ JJuZZrr r/ z/r 

^Sn/ZrA/ArZ&jj z/r ^ / , Ary March-^ Zn Me yrui 

r/ oeti JAru/ rnr z/wJrmA n/nr /uru/rA mu/ eight. 


COSTS OF appellee 

cirrk . $\ paid 

Printing Iter.ord - - $ ' foy 

Attomnj .... gjapmllant. 




Clerk of the Supreme Court of the United States. 



































(f)if Petition /or utrit o/ ccrttorart /o t/c fybnitec/ QtcUed Ctrcuit 


Court of S//i/tfa/d /hr (ft 




Cfo'cait. 


([)// consideration o/t/c /ictilion /hr a tdrit o/ ccrttorart Acrccn to 
t/e J lfomta/Slated Circuit Court o/ S///ica/d/or t/c ^ ^ ^ 1 


Circuit, am/ o/ t/r are/umc/it o/ coundc/ t/ereu/on /a/ ad ale// cn 
du/i/wrt o/ad ar/ac/idt t/c dame, J/t id no id /ere orc/ercc/ /y t/ cCojurt 

t/at date//ictitton /c, anc/ t/c dame id /crc/y, 

<ryi -to kICZu ct feT 

d Ctmy/. 













Supreme (i'ouvI of Hie (i.lnitctt States, 

M /// . /U/t %m, 



//. 


d *4 0 / * ZL 

^AppC(ll /f'f ///^Z/f '// /tf/tfZ Z''/re//// ZZ f/rZ <’/ .'Z/e/ff'/Zd // 

cZ S'/ret///. 


£his cause COATU f // Zr /< /( f/,'<Z , /, //, /,'ff /“, rrf /* / /)/ //, 

/v/y/ v/^/v/// //< '///////// '//(//ro Z 0 //re///Z ZZo///rZ f/ /ZZ/f/fff/Z/j /or //f 

O cZ ^ Z°//r/'//// , ////f fZ /j////) a/r//,///// Z/y eo/////AsZ. 

(On cousidciatiou luHctcof, ^zz/•» Mom Z/wr/ ^./vA/vy^ 

"" f/ '/"/'iff/ Zy. Z /,/4 Zor/rZ /Z/// /Ze f/ee/re/ // Z/u 6 ///‘fZ 'Wo/f/Ze/Z -JZ///M 
Z/re/i/Z Zrf//'/ o/ . Z/f/ttffZ) /// Z//o /•////.)( / f/ ////f,rZ zZ/f •)ff///r //) Z/r/j'/Z/y, 

r and f/tett t/uA ccouA# ct/ncl 
ZZ( da/nu /A /(rtZy, rr ///(//tf/rr/ Z/i Z/f ^ ZZ>f/rZ f/ 


/Z< 'ZZ/,//(</ 'j/<//(„ /or /Zf ' (^//iZ/r/eZ 



5 Zk^: ‘ZZZ/r 

iS Z*s 





&xry, 









In the matter of tho petition of Whit' 






Smith :;usic. Publishing Co. for a Writ of 
Certiorari directoc to the United Statos 
Circuit Court of Appealsfor the Second 
Circxrit nnd r <> tb.o United States Circuit 
Co\i rt for tho Southern District of Few 
York to bring before the said Supreme Court 
tho case of White-Smith Iiusic Publishing 
Co. vs. Apollo Company. 


To APOLLO COMPANY, do fond ant and CHARLS3 S* BURTON, F.SQ.of 


Counsel for defendant. 

Please take notice that upon the copy of 



Court on appeal and upon tho annexed petition of the com¬ 
plainant, 1 shall move before tho Suoreme Court of the 


United States at the Capitol in the City of Washington,?) .C. 
at the hearing of the defendant's notion to dismiss tho 
appeal heroin, for tho grant of the prayer of the annexed 
petition for cortiorari and for such other and further 

a-P + i*i Hio Pmirt. iuv cAnm . 
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2 Competed txprfuly for and rrtpectfttlly dfdi fated to 

jiiu 1 St d DO RE RUSH. 

LITTLE COTTON DOLLY 

(PLANTATION LULLABY.) 

Words by RICHARD HENRY BUCK. Music by ADAM GEIBEL. 



l.Once dar was a ba- by coon’wav 
2.Ba-bykep' a grow-in’ as they 


1 . __ ' . 
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COPYRIGHT ism BV »VMIT«-SMITH music PUS.CO 

Public PcrfornUAM Permitted. 
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CHORUS. 
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Alum- bor ’foro ho spied yor , Lit - tie Cot - ton dol - iy do! 
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SONGS BY ADAM GEIBEL. 
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TRY THIS ON YOUR PIANO 

BETWEEN THE ACTS. 


'OODEN SHOE DANCE. 


HARRY S.ttOMAINE. 
Aulho^of Frolic of tin* Brownies? 


PIANO./ 
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COMPLETE COPIES AT ALL MUSIC STORES 


KENTUCKY BABE. 

Schcttische. 


By ADAM urUBEF. 


PIINO. 
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COMPLETE COPIES AT ALL MUSIC STORES 


























































































































































































er xnotHT. 


White Smith Music Publishing Company, 

vs, 

Ap olio C omp any # 


i 

•i 

: 


In Equity f 

No. 8127. 


X 


It Is hereby stipulated find agreed toy and tostwecn 

the attorneys for the respective parties hereto that the 

affidavit of Adam Geibel, sworn to the 30th day of 

January 1904, on page 236 of the complainant's record in 

this court, he inserted in the record on appeal of the 

above entitled action to the United States Circuit Court 

of Appeals immediately after the last printed page thereof 
T*ted Hew York, April 25th, 1906. 
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Petition of the Automatic Perforating Company to he heard 
To the Judges of the Circuit Court of Appeals of the 
United States, for the Second Circuit. 


Your petitioner the Automusic Perforating Company, re 
spectfully represents that it is a corporation, created 
and existing in due form of law in the State of Few York, 
and haring a place of business at 53 Broadway, New York, 
and another place of business at 227 Bleeker Street, Few 
York; and that it is pecuniarily interested to a large 
amount in the decisi n of this suit; and that if that deci¬ 
sion is to be in favor of the appellant, the White-Smith 
i'usic Publishing Company, the resulting pecuniary injury to 
your petitioner will be very great. 

Wherefore your petitioner respectfully prays that 
your petitioner may be heard by the Court, before any de¬ 
cision in the case is rendered by the Court; and your peti¬ 
tioner also prays for such other relief, as to the Court 
may appear to be proper. 

in support and explanation of this petition, your 
petitioner respectfully represents the following facte: 
Plrstt- Your petitioner's business consists mainly in 

“ klBg ^ of perforated paps/, for 

UM ln aUt ° matl0 ^^Instruments; which sheets are cor- 


X ot.t. 


patent of tho United Stu-too, Ho. ettl t 9%0 % 

panted Hcveriber 13, 1900, to James O'Connor, and whiota 

sheets are usable only with a particular construction in 

automatic musical instruments/ and which construction is 
also covered hy said letters patent. 

s eccn4?Ycur petitioner conducts its business by a con¬ 
tact with each of a number of manufacturers of automatic 
musical instruments; each of which contracts includes a 
license to that manufacturer to mate and sell that patented 
construction, in the instruments of the licensee, and in- 
eludes an agreement for the purchase, by that licensee or 
its agents, from your petitioner, of all the sheets of per¬ 
forated paper which are to he sold with or for those in¬ 
struments, which agreement is occasioned hy the fact that 
the said patented construction iSJlthe said instruments, 
requires the said patented perforated sheets for use 
therewith* 

Third:- The property of your petitioner which is em¬ 
ployed in its said business, consists of machinery, master 
sheets, and perforated sheets, and other tangible person¬ 
al property, together with the said letters patent; and 
that tangible per® nal property had cost the petitioner 
neqrly one hundred thousand dollars; and those letters pat¬ 
ent are very valuable to your petitioner's business# 

Fourth:-The Aeolian Company, of Meriden, Connecticut, 
is a large and wealthy corporation, which is engaged in 
making and selling automatic Musical instruments, and in 
making and selling perforated strips of paper for use in 
those instruments. 

Fifthj-There is an association of publishers of sheet 
music, which association includes nearly all the principal 
music publishers in the United States, and the members of 
whioh association copyright and publish most of the sheet 
musick which is copyrighted and published, from time to 



o ont. r *»■ 


-f ft *.£» W * ' r ' * 

»«Mr or »»*<■ *‘"’° C the Aeolian Company alkali 

- —rrv ncn:J- -———— - 

w ~ the ::;; ; sed *„ instr '“ ents ' for 

of paper, to ,e ^ ^ &ny or all of the copy- 

producmg the - by that puhliaher; prided 

righted sheet music p te ^ 

/»a« and does cause a r.ecr - 
the Aeolian Company can and oo 

P aeral Court, declaring such a perforated 
tained in some Federal Cou. , fail _ 

. *>„+ of suclx a copyright; or, rai 

owt to t)e an infringement of such 

’ * decree provided the Aeolian Company 

ing to obtain such a decree, pro. 

b n oe +n enact a statute, to 

shali succeed in inducing Congr^s to enacfe 

. a heets to the dominion of such 

suhhect such perforated sheets to 

, + also provides that the Ac - t 

copyrights; hut which contract also prep¬ 
lan company shall not ho obliged to mahe or sell y P 
feruled sheet of paper to he used in producing the music 

represented by any particular copyrighted sheet music, 
pay any royalty thereon, unless it elects to thus mahe 

and sell such particular perforated sheet. 

Seventh:- This action was actually begun, and has been 
really prosecuted by the Aeolian Company, in the name of 
the Wttte Smith Music Publishing Compny, but at the ex¬ 
pense of the Aeolian Company, for the purpose of obtaining 
such a judicial decree as is contemplated by each of saia 

contracts. 

Eighth:- If this case is decided in favor of the appel¬ 
lant, all of those contracts will he thereby put into op¬ 
eration, and will operate to give the Aeolian Company the 
exclusive right to make and sell perforated sheets, for 
use in automatic mus^instruments, to perform most of 
the music which the owner of suoh an instrument would 

sire to have performed thereby* iht. monopoly 
right to make and sell moat of the perforated shoots w 


ot, w 

c on— 


\ 





r~rt' Hi «|i« A.oUan company «. monopoly to mmlto «KfeA 

^^jj — 2 j oy* t Yxt* perfortttnd shoots wlilch ■tlio public would 

wloh to buy, and aleo a practical monopoly of making ana 
selling all automatic musical instruments, operated by per¬ 
forated sheets of paper; because no prospective purchaser 
q£ ajj automatic musical instrument would, buy one which 
could be used by him in playing only a comparitively few 
tunes, when he could purchase o ne from the Aeolian Company 
even at a higher price, for playing all the tunes which he 
would desire to have played; and because the Aeolian Company 
coulo present this dilemma to every prospective purchaser 
of an automatic musical instrument, by simply declining to 
sell any perforated sheets for use in any instrument not 
made and sold by that company. 

Mntht- Your petitioner's said business would probably be 

decision 

quit* extinguished by a iiuriMM of this suit in favor of* 




►. 4 -. ri Wilrtin r 4*, - 

‘ y ~ •*« *«w. rr r*~- - — 

° hl ‘ H “" or > J'Me* coit, ln t r ' ”> "'• 

«« -«M a l6 „ , leprlve J " ■““«* v. 

——«—:,‘i:,r rirr of * xi *— 

/T.nt^^en if the dec iBlon of thia ™ ^ taSln6S8 - 

the appellant R v, rt , ■> - e in fa vor of 

appeij.^nt should not thus re«in + < , 

esult in immediatelv mh«< 

your petitioner's fcusine^ + v lining 

dus mess, through threats or warnW 

Z the AS0Uan COmPa ” y t0 y °“ r customers, 

reSUU W ° Uld =P« d ily folio* from one or 

* 0r6 Prell ” lnary ^junctions, issued ageinst your petition- 

er » or against some or all of its shh ^ 

i its said customers, on the 

"basis of such a decision of this case. 

TO^OKE your petitioner again prays, as it has already 
irayed, that your petitioner may be heard by the Court, be- 
fore any decision in this case is rendered hy the Court, 
and your petitioner also prays for such other relief, as to 
the Court may appear to he proper. 


Automusic Perforating Co., 

James O'Connor, President. 

|p Albert H. Walker, 

Counsel for Petitioner. 

State of New York 

S 8 

County of New York 

James O'Connor being duly sworn, deposes and says 
That he is the president of the petitioner, the Atitomusic 
Perforating Company} and that he has read the foregoirg 
petition and known the contents thereof; and that all the 
statements in the introduction to said petition, and all 
those in the first, second and third sections of said 
petition are true of his own knowledge; and that all its 



10 rourxrtm<* uijpon o 


onvino ±n« »TM«no«. 


James O'Connor 


<zu'becr±'bed and sworn to 

fh?s nineteenth day of *ril, 

Narciso C. Donato, 
Rotary public 

Kew York County. 


'Seal) 


INDORSED:- U. 
lircuit. White 
L pollo Company, 
Perforating Co. 


s. circuit Court of Appeals for the Scon! 
Smith Music Publishing Company vs The 
jTo 8126. Petition of the Automusic 
to he heard. United States Circuit Court 


>f Ap peals SBond Circuit. 


piled Apr. 20, 1906. William 


Parkin, Clerk. 


Wiltc-finlth >Tu*lo PiibllahlnK Oorap t*riy , 

Appollunt 

V», 

THE APOLIO COMPACT, 

Appolloe. 


IK EQUITY 
>lo. 8126 


sow All W 32 K 


i' 


Y 


T H X S B 


- - •• - « - * * ** j» o « p k B s }»; n x 8 . 

oat vr®, the AKSHICAK 30RKTY 00KPA.flf OT HK» YORK, a oorpora- 

ion o remixed and existing under the law® of the State of he; 
ork. of v:o.inr, prfte,^ au ««»., w%v.v n<x... __* _ ' 



.. --- ' f ~'■ 1 mw -ittiu /vpOAAU UOmPdAn* 

?X..W Payr ‘ e !2 t of * hich m ' 11 ixn(i truly to bo m tde/ ^ bind* 
►uraelYea, And our uucoea&ora, firmly by those presents. 

Uealed with our »ealn und dated the 31 at day of Aufmut m 1906 

J£?; r 1 hae been allowed and filod in the CJ urk'a 

ritlne r ' t ? ta8 0ircult Court of Appeals; for the 

o6oond Circuit In t)ia abetd entitled oaan to correct tJie jud/r- 

TV?;^iu°r* #l114 »«it and the oi tat Ion directed to the 

The Apollo Company, citing and adminlshing it to be and ajtpttur 

th* n<i'jr?"fT th< * Unit « d State*, at Washington,in 
^hereof tri0t °* Colur * ia » within thirty days from tv-* date 

tvj°lr T^^&uW* 0* Tills OBLIGATION 1$ UCK, 

t if thfc White-Smith Vu»io PuV>liHhing Company ' shall 

oS»ir?i 0 iJH A 4? P ? #ia 1° ? ff00t » Su dL«S«« ^nd 

W 11,1 plda « 0,)d * Ultin thia obligation 

*o?York v 4 nn 51 i0 r£ iu ® we » tho Aneriottn Surety Company of 
new York, *hall do the »ame for then. 


AMERICAN SURETY COMPANY OP NSW YORK, 

I*. E* Carman. 

Yioe President 

J, XtiV»rney* 









u jsr / r iz id s;*r a r i•:« o r a m i . r ica, 
SOin'HERN DISTRICT OK Nl- W YORK. 


I, William Parkin, Clerk of the United States 
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IN THE SUPREME COURT OF THE UNITED STATES. 


+ 

OCTOBER TERM, A* D., 1907. 

WHITE-SMITH MUSIC PUBLISHING CO . , ) 

Appellant. ) Appoal from United States 
vs. ) Circuit Court of .Appeals, 

) Second ClhCl'It.l. 

APOLLO COMPANY , ) 

Appellee. ) Case No. 110. 

MOTION TO DISMISS APPEAL. 


Comes now the Appellee Apollo Company, and moves the 
Court to dismiss the appeal in this case for want of jurisdic¬ 
tion, because the matter in dispute, exclusive of costs, in 
said case does not exceed the sum or value of One Thousand Dol¬ 
lars ($1000.00). 


Ana forasmuch as the record in said case contains nothing 
showing or tending to show or indicate the sum or value of the 
matter in dispute, the said Appellee craves leave to file the ac¬ 
companying affidavits of E. G.. Clark, A. N. Page, E. B,. Bartlett, 
Adolf Janson, Fred Kann, -Uj 

tending to show said sum or value, together with proof of ser¬ 
vice of copies of the same upo / n^^pellant ’sp^cyp-s^i, 







Counsel for Appellee for the 
Purposes of this Motion. 




To GIFFORD L BULL, 

141 Broadway, New York City. 

O I 

Please take notice that on Monday , the 4. 1 •" 'day of 
October, A. D., 1907, the Motion of which the foregoing is a 
copy will be submitted to the Supreme Court of the United 
States, together with the affidavits therein mentioned for 
the decision of the Court thereon. 


Annexed hereto is 
support of said Motion. 


a copy of my Brief or Argument in 


Counsel for Appellee for the 
Purposes of this Motion. 


Received copy of the foregoing Motion and of the af¬ 
fidavits and Brief or Argument in support of same. 

New York City, Sept. 2$- 1907. 



Of /Counsel 


1 for Appellant. 
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IN THE SUPREME COURT OE THE UNITED STATES. 
OCTOBER TERM, A. D. 1907. 


WHITE-SMITH PUBLISHING CO., 
Appellant, 

vs. 


APOLLO COMPANY, 

Appellee. 


) 

( 

) 

( 

i 

( 


Appeal frola United States 
Circuit Court of Appeals, 
Second Circuit. 


It in> 


State of New York ) 

( SS. 

County of New York, ) 


WILLARD E. WALLACE, being first duly sworn, deposes 
and says, that he is connected with the Perforated Music Roll 
Company of New Jersey, of which he is the Treasurer. 

That he has been connected with the business of manu¬ 
facturing and marketing perforated music rolls for automatic 
musical instruments for 1 l/2 years last past, and that he has 
been connected with the said Perforated Music Roll Company since 
Mar. 1906; and that he is thoroughly familiar with the demand 
for and sales of the perforated rolls of that Company, and with 
the conditions affecting the prices and profits obtainable and 
with the cost of manufacture of said rolls, and with all the 
facts and circumstances and conditions which might affect the 
value to the manufacturer of the privilege of making and sell¬ 
ing such rolls for any particular piece of music. 

This affiant further says that the compositions en¬ 
titled "Kentucky Babe Schottische" and "Little Cotton Dolly" 
which are involved in the above entitled suits were catalogued 
by the Perforated Music Roll Company when this affiant first 
became connected with said Company and remained in the catalogue 
of said Company and subject to orders of customers to date but 
that during the entire period of this affiant's connection with 
said Company there has been little or no demand or inquiry for 
said "Kentucky Babe Schottische" or "Little Cotton Dolly" rolls. 





This affiant further says that both said "Kentucky 
Babe Schottische" and said "Little Cotton Dolly" were con¬ 
sidered "Poor Sellers-" This affiant further says that any 
piece of music of the class commonly called "Popular", to which 
said "Kentucky Babe Schottische" and "Little Cotton Dolly" 
belong, perforated rolls for v/hich were sold up to or near to 
the number of one hundred (100) would be classed as a fair or 
good seller, and that the fact that both said pieces were con¬ 
sidered as poor sellers, indicates that the sales of rolls for 
each of said pieces would fall considerably below one hundred 
(100) rolls during the entire period of their salability, which 

had practically ended before this affiant became connected with 

. 

said Company, that is, 1 1/2 years ago- 

This affiant further says that there is no custom or 
usage of the business by v/hich the value of the right or 
privi lege of making or selling such perforated rolls for any 
particular composition could be calculated; that except as to 
an occasional rare or exceptionally popular composition, or one 
which has been exploited by public performance or other means 
of advertising, composers generally are willing to have per¬ 
forated rolls for playing their compositions of the class of 
"Popular" music, made without any compensation to them for the 
privilege; and makers of such perforated rolls can at all times 
have a full supply of such popular music for their catalogue 
without compensation, because composers generally are desir¬ 
ous of having their music exploited or advertised by means of 
automatic instruments, using such perforated rolls; and that 
such has been the case throughout the entire period of this af¬ 
fiant's connection with said business- 

This affiant further says that the period of popular¬ 
ity and salability of the perforated rolls for playing music 
of the class known as "popular", including Buch pieces as 
"Kentucky Babe Schottische" and "Little Cotton Dolly", seldom 
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in any one locality exceeds six months; that only tho excep¬ 
tional or exceptionally exploited pieces last in respect to 
salability as long as one year; that during the second year 
after their first introduction the sales, in majority of in¬ 
stances, do not cover more than the expense of handling, and 
that sales generally cease altogether after tho second year, - 
or in the case of a piece of more than ordinary popularity, 
after the third year, and this affiant says therefore that the 
total number of sales of perforated rolls for any such piece 
made within tv/o or three years after its first introduction may 
be safely counted and may correctly be regarded as exhausting 
its salability; and that the entire profit which can be made 
by making and Belling such rolls is made usually within the 
first year and almost invariabl^r within the first tv/o years, 
and that any stock of such rolls remaining on hand at the end 
of the third year has only the value of waste paper and the 
right or privilege of selling them is therefore of absolutely 
no value. 

This affiant further says that the average worth or 

value to a maker of such perforated rolls of the right or 
privilege of making and selling the same in the case of "Pop¬ 
ular" musical compositions of average popularity for automatic 
playing and of which the perforated rolls for such playing 
would have average salability, is in any event a very small 
amount, even for the full period of popularity and salability. 
And this affiant says that while it is not possible to tix 
definitely the value of such privilege with respect to 
"Kentucky "Babe Schot t ische" and "Little Cotton Polly 1 *, this 
affiant is unhesitat ingly of the opinion that such right or 
privilege with respect to either of said pieces was never worth 
so much as Ten Dollars (#10.), for this affiant says that said 
pieces being of only average salability in perforated rolls, 

could be not worth more than the average of the entire class of 
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"Popular" muBlc to which thoy belong, and that an average charge 
of Ten Dollars (.“JlO. ) for the privilege of cutting and sellirtg 
perforated rolls for this clasB of music would extinguish the 
entire profits of the business and would therefore he absolute¬ 
ly prohibitive. 

This affiant further says that the value of the right 
or privilege of cutting and selling perforated rolls for any 
particular piece of "Popular" music estimated on the basis of 
the aggregate sales of such rolls is in any event only a very 
small percentage of the profits made on such sales; for this 
affiant says that the lack of any particular piece from the 
catalogue of stock of the maker or dealer in perforated rolls 
does not entail the loss of sales to the number of rolls which 
would be sold of that particular piece if it were in stock or 
catalogue, but only the loss of the very small percentage of 
sales consisting of those which will be called for by custom¬ 
ers desiring that particular piece and who would ndt be satis¬ 
fied with any other piece of the same general character or ap¬ 
pealing to the same taste; for this affiant says that the de¬ 
mand of customers in each instance of purchase of rolls is 
usually only for the music of a certain sort or general char¬ 
acter and that, lacking any particular piece of the character 
desired, they are satisfied with another piece of the same 
general character, so that each dealer sells to his customers 
the pieces which he has in stock of the character sought for 
and does not lose the sale because he does not happen to have 
a particular piece which may have been mentioned; and this af¬ 
fiant says that the percentage of calls which could be satis 
fled only with a particular piece called for is very small in 
deed, and would not warrant any maker or dealer in perforated 
rolls in paying more than five per cent, or at the utmost ten 
per cent, on the net profits which he could make on all the 

sales of rolls for that piece of music. 
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sv/orn to before me this 


20th day of September um, 
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Till'. UNITED ET/'TKf;, 

A.D., 1907 . 

) 

I 

) 

) Appen] from Uni Loo States 
) Circuit Court of Appeals, 

) Second Circuit. 

) 

) /fell 0 ' 

Si’AI'E OF ILLINOIS, ) 

) SS. 

COIWY OF COOK. ) 

ERNEST G. CLARK, being first duly sworn, deposes and 
says that he is familiar with the perforated paper-controlling 
sheets, commonly called music rolls or perforated rolls, 
made and used for the purpose of playing automatically upon 

a piano the piece of music known as "Little Cotton Dolly", and 
which is involved in controversy in the above entitled suit; 
that the perforated roll. Complainant's Exhibit No. 12 in 

said suit, and others like it, were made by the Q P. S Com¬ 
pany, a corporation of the State of Illinois, having its of¬ 
fice at Chicago, Illinois, and factory at De Kalb, Illinois; 
that this affiant is its President and has been its President 
since its organization, and during the entire period of the 
operation of said Company has had practical charge of its af¬ 
fairs, both in the manufacturing and distributing of its prod¬ 
ucts. 

This affiant says that the perforated rolls made by 
said Company for playing "Little Cotton Dolly", of which the 
Complainant's Exhibit No. 12 is one, ure designated by said 
Q R S Company in its catalogue and accounts as No. 4559; 
and that all the perforated rolls made by said Q R S Compa¬ 
ny for playing said music entitled "Little Cotton Dolly" are 
known and numbered as No. 4559, and that the entire number of 


IN THE SUPREME COURT OF 
October form, 

'ft HI XE-SMI TH MUSIC PULL I Oil ING CO. , 

Appel] ant, 

vs. 

THE APOLLO COMPANY, 

Appellee. 



suoh "Little Cotton Dolly" rollo No. 4559 which said Q R S 
Company has over made, up to thin time, amount to Ono 
Hundred Twenty ( 120)rollu and no more. 

This affiant further says that the records of said 
Q R S Company, kept under the direction of and now in the 
custody and control of this affiant, show all the sales and 
deliveries of said "Little Cotton Dolly" rolls, and that the 
total number of rolls sold and delivered, or in any manner 
furnished to any parties from the date of the first cutting 
of said rolls down to the present time, is Sixty-Four (64) 
rolls end no more, and that of said Sixty-Four (64) rolls 
Twelve (12) rolls were sent to foreign countries and only 
Fifty- Two (52) rolls were sold or delivered for use in the 
United States; and that said Q, R S Company has now on hand 
remaining unsold Forty-Two (42) out of said One Hundred Twenty 
(120) rolls of "Little Cotton Dolly" No. 4559, and that the 
remaining Fburtee n ( 14-)rolls out of said total of One Hundred 
Twenty (120) are accounted for as defective and discarded and 
thrown into waste paper upon inspection immediately after cut¬ 
ting by reason of flaws in tho paper and short lengths, and as 
otherwise injured by handling in stock, and as used up in ex¬ 
hibiting players in the sales-room. 

This affiant further says that upon the orders of 
the Melville Clark Piano Company said Q R S Company has 
furnished and sent to the Apollo Company of New York Eighteen 
(18) of said "Little Cotton Dolly" rolls No. 4559, which were 
forwarded to said Apollo Company at or about the following 
dates respectively:- 


Feb. 13, 

1902, 

i 

roll; 

Mar. 15, 

ii 

2 

II 

Apr. 2C, 

ii 

6 

II 

May 28, 

it 

8 

II 


Nov. 15, 1004, 


1 


II 






and this affiant says that said Eighteen (18) rolls constitute 
the entire number of such "Little Cotton Dolly" rolls which 
have ever been furnished or sent directly or indirectly to 
said Apollo Company of New York by said Q R S Company. 

And this affiant further says that the price at 
which said "Little Cotton Dolly" rolls No. 4559 were sold to 
said Apollo Company of New York was Sixty Cents (PO^) each, 
and that the manufacturing cost of said rolls, including box¬ 
ing, was about Thirty-Five Cents (35^) each, and that all of 
said rolls were furnished boxed in the manner of said Com¬ 
plainant's Exhibit No. 12. 

This affiant further says that the retail selling 
price of said "Little Cotton Dolly" rolls No. 455S was plainly 
published in the catalog of such rolls furnished to such Apol¬ 
lo Company, and that the retail price so published was One 
Dollar and Eighty Cents ($1.80) each. 

This affiant further says that he is familiar with 
the method and course of business of the Apollo Company of New 
York and with the general range and character of the expense 
involved in carrying on said retail business and particularly 
in the sale of perforated rolls, and that according to his 
best information and belief the margin of profit to said Apol¬ 
lo Company of New York per roll, during the entire period of 
the sale of such rolls, was about double that of the Q R S 
Company on the same rolls, and that said Apollo Company has 
during said period handled not to exceed One—Tenth (l/lO ) of 
the entire output of the perforated rolls of the Q R 3 Com¬ 
pany, and that therefore the value to the Apollo Company of 
the right to sell such perforated rolls ia not, and has not 
been at any time, more than One-Fifth (l/5 ) the value to the 

Q R S Company of the right to make and sell the same rolls. 

This affiant further says that there is no usage or 
custom of the business by means of which to calculate the val- 
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ue of the privilege in question with respect to any particular 
piece of music if such privilege has any commercial value, 
but the value of such right or privilege might be estimated in 

advance in either one of two ways: 

First . by taking into account the probable total 
sales of such rolls based upon the average experience with 
respect to music of like class and equal popularity, and al¬ 
lowing a certain percentage upon such estimated probable sales; 
ana in the opinion of this affiant, according to this method 
the value of the right or privilege could not in any case ex¬ 
ceed Ten Per Cent. (10/?) of the estimated sales; 

Second , by ascertaining what amount the business of 
making and selling such rolls could stand as an average price 
for all the compositions for which rolls are made and cata¬ 
logued. 

For the purpose of arriving at a valuation by the 
first method, this affiant says that the said piece Oi music, 
"Little Cotton Dolly", belongs to a class of so-called "popu¬ 
lar music", and that the popularity or salability of perforat¬ 
ed rolls for said "Little Cotton Dolly" is not above the aver¬ 
age of all pieces of that class. 

This affiant says that very few pieces of music of 
that class continue to be in demand or salable to any consider¬ 
able extent longer than one or two years, and that the average 
life or period of salability o^perforated rolls for such mu¬ 
sic for any one locality seldom exceeds a single season or pe¬ 
riod of six months; that inquiries for and sales of such 
rolls after the first six months from their introduction, ex- 
cept in case of a few rare and exceptional merit and popu¬ 
larity, are only occasional; that such pieces frequently ac¬ 
quire popularity in a given locality, as on the Atlantic 
Coast, several months before they become known at all in more 


i 






remote localities, so that a piece whose popularity has prac¬ 
tically ceased at New York City may be acquiring its first 
popularity at San Francisco, and that the average period of 
salability of such pieces from the time of their earliest pop¬ 
ularity at the locality where they are p irst introduced in the 
United States to the end of the period of profitable salabili¬ 
ty at the locality where they are last introduced in the Unit¬ 
ed States does not ordinarily exceed one year. 

This affiant further says that the average total 
number of rolls sold by the Q, R S Company of any one compo¬ 
sition of the class of "popular music", to which said "Little 
Cotton Dolly" belongs, does not exceed One Hundred Fifty (150) 
rolls, and that in order to make an average so high as this, 
there must be included all the most popular rolls of that 
class; that of the rolls of average popularity, excluding a 
very small number of exceptional popularity, the average sale 
before their popularity ceases and they become unsalable does 

not exceed One Hundred (100) rolls; that the total retail 

CI "' number of rolls, pf_ the,,length of "Little Cotton DollvVrolls 

se il in £ price^woura De One Hundred Eighty Dollars iSplRO.OC), 

the total price received by the Q R S Company Sixty Dollars 

($60.00), and the valuation of said privilege upon the basis 

of Ten per Cent. (10^) of the total sales would be Six Dollars 

($ 6 . 00 ). 


This affiant further says that upon a basis of the 
percentage on the total sales, it is possible at the present 
date to arrive at the valuation of that right or privilege 
with respect to "Little Cotton Dolly" rolls without any uncer¬ 
tainty such as is involved in estimating in advance the proba¬ 
ble sales; for this affiant says that the rolls for "Little 
Cotton Dolly" were first cut by the Q R S Company in Janua¬ 
ry, 1902; that it has been retained in the catalog subject to 
order and sale up to the present time, and that, with the ex¬ 
ception of the one roll furnished to the Apollo Company of New 
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York November 15, 1904, (which this affiant understands was 
called "or by reason of this litigation) the last order or re¬ 
quest received by the Q R S Company for "Little Cotton Dol¬ 
ly" rolls was an order for one roll which was filbd October 
S, 1903, so that for a period of nearly four years while that 
piece has remained in the catalog there has been no demand for 
it. 

This affiant therefore says that in his opinion the 
sales actually made, amounting, as above stated, to S^xty-Four 
(64) rolls, exhausted the salability of said rolls; that the 
total profit made by the Q R S Company on the entire number 
of said rolls sold could not possibly have exceeded Eighteen 
Dollars ($18.00). The total value of the entire sales did 
not exceed Forty-^ o Dollars ($40.00), and on the basis of 
Ten Per Cent. {10%) royalty, the total value, therefore, of 
the privilege did not exceed Four Dollars($4.00). 

If the Apollo Company of New York had sold at the 
full catalog price the entire number of said rolls which it 
received from the Q R S Company (Eighteen of said rolls), 
the total gross profits of said Apollo Company on said sales, 
making no deduction for the expense or cost of sale, would 
have been only Twenty-One Dollars and Sixty Cents ($21.60), 

and the salability of said rolls being now ended, that sum 

possible 

less the cost of doing the business,exceeds the total maximum N 
value to that Company of the right or privilege of selling 
said rolls. 

Upon the basis of the second suggested method of ar¬ 
riving at the valuation of said right or privilege, - viz., 
the amount that the business could stand as a lump price for 
such right, - this affiant says that the total number of piec¬ 
es for which perforated rolls are made by the Q R S Company 
and carried in its catalog is about Twelve Thousand (12,000); 
that this number includes a large percentage of classical mu- 
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slc> on which the sales are larger and more reliable and en¬ 
during than upon the class” of popular music to which said 
"Little Cotton Dolly" belongs; and includes also a large per¬ 
centage of operatic music, upon which also the sales are more 
reliable and enduring than upon the class of popular music. 

This affiant says that if the Q R S Company were obliged to 
pay on an average Ten Dollars ($10-00) for the right and priv¬ 
ilege of making perforated rolls of each of the pieces which 

it carries in its catalog and of which it carries such rolls 

interest 

in stock and on sale,on^charge of Five Per Cent. ( 5 %) upon the 
capital sum of One Hundred Twenty Thousand Dollars ($120,000-00) 
which it would thereby be required to invest in said business 
would absorb the entire profits and would be absolutely prohib¬ 
itive of the continuance of said business. 


This affiant further says that in view of the short 
life or limited period of salability of a large percentage of 
perforated rolls for the music carried in stock and in catalog, 
it is necessary, in order to maintain the volume of business 
without diminution from month to month and from year to year, 
to continually add new pieces to the catalog and stock; that 
the total amount of such pieces necessary in order merely to 
maintain the business at its present volume without increase 
is about One Thousand (1000) pieces per annum, and that since 
this number of additions would merely offset the number of 
pieces during the same period becoming dead or unsalable, ii 
it were necessary to pay Ten Dollars ($10.00) for the right 
or privilege of making perforated rolls for each of these ad¬ 
ditional pieces the amount thus required,- Ten Thousand Dol¬ 


lars (£10,000.00) per annum,- would be substantially of the 

nature of expense to be charged against the gross profits of 
the business; and this affiant says that such a charge alone, 
without the interest charge above mentioned, would be absolute 
ly prohibitive because it would exceed the entire profits, 
and would compel the suspension of said business. 

(7) 




Prom this method of calculation as to the maximum 

pcssiLla value of a pieco of average popularity and salability ,such 
as "Little Cotton Dolly", this affiant is clearly and positive¬ 
ly of the opinion that such right or privilege would not be 
worth to exceed the sum of Five Dollars ($5.00) to the Q R s 

Company, and that it is very doubtful whether said Company 

even 

could continue in business if *that low basis of valuation were 
applied to all the pieces for which it makes perforated rolls 
and corresponding prices exacted for such privilege. 

This affiant further says that the value of said 
right or privilege to the Apollo Company of New York is, and 
at all times since the commencement of this suit has been, al¬ 
together nominal and not to exceed One Dollar ($1.00). 

This affiant further says that he has just completed a 
careful examination of the records of cuttings of perforated 
rolls of"Popular"music of the Q R S Company with respect to the 
number of rolls cut of the most popular and salable pieces,and he 
finds that the total number of rolls cut for any piece of "Poou— 
lar"music in the entire business of the Q, R S Company has not ex¬ 
ceeded Five Hundred (500) rolls, with one single exception,and in 
the case of that single exception the total number of rolls cut 


was One Thousand One Hundred Eighty (1180), the piece having a 
popular run from December,1902,to about one year ago,- that is to 
say, nearly four years;- and that the average number of rolls cut 
of the five best selling pieces, excluding the one above men¬ 
tioned, is Three Hundred Forty-Three (343) rolls, of which the 

average number on hand is (J ' ____ ; _, 

and of which the average number sold and otherwise disposed of is 




fefiu bscrlbod and sworn to before mo this 



Further affiant StiLth not. 






day of 


' ^September ,1907 

UtaLcxu. d , - 

(/ Notary Public. 












IN THE SUPREME COURT OP THE UNITED STATES. 


October Term, A. D., 1007. 


iKHITE-SMITH MUSIC PUBLISHING CO .) 

Appellant,) 

vs. ) Appeal from United States 

) Circuit Court of Appeals, 

THE APOLLO COMPANY , ) Second Circuit . 

Appellee . ) 

IX&v >\ 0 

STATE OF ILLINOIS,) 

)ss. 

COUNTY OF COOK- ) 

oru 

ALBERT )f. PAGE., being first duly sworn, deposes and 
says that he is the Secretary of the Melville Clark Piano Com¬ 
pany; that he has been for years past connected 

and familiar with the department of the business of said Mel¬ 
ville Clark Piano Company which consists in handling automatic 
musical instruments and perforated controlling sheets for the 
same, sometimes called music rolls or perforated rolls; that 
he is familiar with the piece of music known as "Little Cotton 
Dolly" , and with the so-called perforated rolls with which the 
above entitled suit is concerned , made by the Q R S Company 
of Chicago and De Kalb, Illinois, for playing said piece of 
music by means of automatic players . 

This affiant further says that the said "Little Cot¬ 
ton Dolly" perforated rolls are manufactured by the Q R S 
Company of Chicago, Illinois, at its factory at De Kalb, Il¬ 
linois, and that this affiant's said Company, the Melville 

without profit to itself 

Clark Piano Company, handles and markets A the entire output 
of perforated rolls of said Q R S Company, and has handled 
and marketed the same ever since the commencement of business 
of said Q R S Company, and that the oatalog of the rolls 
manufactured by said Q R S Company is issued and published 
as the catalog of the said Melville Clark Piano Company and 
contains a list of all the rolls made by said Q R S Company; 










thfit said Catalog la furnished to the retail dealers in auto¬ 
matic musical instruments and perforated roll3 who are cus¬ 
tomers of the Melville Clark Piano Company, and that such 
catalogs have been furnished continuously to the Apollo Com¬ 
pany of New York, defendant appellee in said suit, throughout 
the entire period of business of said Company down to the pres¬ 
ent time; that the price of said "Little Cotton Dolly" per¬ 
forated roll is plainly published in said catalog at one Dollar 
and Eighty Jonts ($1.80), and that this affiant believes that 
in view of such published price it would be practically impos¬ 
sible for the said Apollo Company to have sold any of said rolls 
at a higher price than One Dollar and Eighty Cents ($1.80) each; 
that said rolls were furnished to said Apollo Company by the 
Melville Clark Piano Comoany at Sixty Cents (G0$O each. 

This affiant further says that the said Apollo Com¬ 
pany of New York , during the entire period of its existence 
down to the present time, has handled not more than one-tenth 
(l/lO) of the entire output of the Q R S Company; that this 
affiant is well informed as to the general course of business 
of said Apollo Company of New York, and knows substantially 
the expense involved in handling said perforated rolls at re¬ 
tail, and believes that the percentage of profit to said Apollo 
Company of .New York upon the sales of said perforated rolls 
does not materially exceed one-fourth (l/4) of the retail 
price of said rolls . 

This affiant further says that the worth or value to 
said Apollo Company of New York of the right or privilege of 
selling said perfoi'titod rolls, or the rolls for any particular 
piece of musio in said catalog in its retail business, is not 




* 
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more than one-fifth M/M nf + v,„ 

U/5; ° f th0 vvorth or value to the ^ , 

"T p “ y u. weR , X lfk0 

*"*“«-<»•*»».*. of. .u»h ptt.auMhj, c„„p„r,y . 

ihlS nffiant further says that the said piece of 

music.-Little Cotton Dollv" hei . ♦ 

y ♦ belongs 1,0 q ooo ^-p , 

ly called »P„ pul , r „ so , .. , , " S ° f " US1 ° «»”«>''- 

Popular , so called In distinction from certain 

“ ’° r ° laSSeS ' 3U ° h “ ° laSS1 - 1 ■»*■. sacred Music Operatic 

MUS1C> Orchestral Arrangements, etc • that th. 

* the period of sala- 

J o the pel fornted rolls for playing any particular piece 

of music of said class of Popul,,- music is on the average very 

ehort. said music being what is commonly termed "short lived". 

and that the period of salability of the perforated rolls for 

Playing such Popular music seldom exceeds one year, and that a 

very large portion amounting to eighty per cent. (80*) of the 

sales of such rolls are made within six months from the date 

of the first introduction of the same in the market, and that 

sales fall off very rapidly if they continue at all beyond the 

period oi six months, and become rare and only occasional after 

one year from date of first introduction; and that with the ex¬ 


ception of a very few pieces of exceptional popularity, or which’ 
have been exploited and advertised by exceptional means, the de¬ 
mand for such rolls after the first year following their first 
introduction does not cover the cost of handling and keeping 
them in stock. 


This afliant Further says that said piece oF music, 

H Little Cotton Dolly” , is in no respect above the average of 
the olass of Popular music in popularity or in the salability 
of its perforated rolls, and in fact, according to the actual 
experienoo of the Melville Clark Piano Company in handling said 
rolls, the salability of said perforated rolls is below the 
average of the entire class of popular music to which it be¬ 
long® . 








Ihis affiant further says that of all the pieces for 
uhich the « * S Company bas out ana the Melville Clarh Plano 

Company bas handled perforateC rolls for "Popular., music dur- 
ing the entire business of said Companies, there is only one 
of vhlch the sale of rolls has amounted to more than Five Hun¬ 
dred (500), and that of the five ne*tj*,st selling pieces the 
average number of rolls sold is only 

(%Z&and that the average sale of perforated rolls of the 
entire class of "Popular" music during the entire business of 
said Companies has not been more than One Hundred (100) rolls 
of each piece, and that the total actual sales of said "Little 
Cotton Dolly" perforated rolls during the entire period during 
which they have been catalogued by the Melville Claris Piano 
Company, from the date when they were first put on the market 
by the Melville Clark Piano Company down to the present time, 
has amounted to only Sixty-four (64) rolls at Sixty cents (60*) 
per roll, and that the gross amount of sales of said rolls to 
the present date has been less than Forty Dollars (*40-00); 
and that for more than three years past, although saia 
"Little Cotton Dolly" has been, retained in the cata¬ 
logs of the Melville Clark Piano Company, and the perforated 
rolls for the same have been kept in stock and subject to 
order, there has been no selling demand whatever ior said 
rolls; that said "Little Cotton Dolly" perforated rolls were 
E*ir 3 t put on the market in January, 1902, and that of said 
total sales of Sixty-four (64) rolls above mentioned, fifty- 
3 ix (56) rolls were sold before the close of the year 1902, 


and only eight (8) rolls were sold thereafter down to the 
present time. This affiant further 3ays that no sales of 
"Little Cotton Dolly" perforated rolls (except one roll which 
this affiant believes was called for for use in connection 
with this litigation) have been made since the year 1903, and 


(4) 






«nd that the sales of said rolls made prior to the year 1 90 4 
substantially exhausted the salability to the oustomers and 
trade reached by the Melville Clark Piano Company of said 
'Little Cotton Dolly" perforated rolls. 

^fflSnt fur th e r SflVCJ 1- >-i *a + 1. 

er says that the entire worth and 
to the uelville Clark Plano Company and the producing 

Company (the Q E s Company) of the right or privilege of mak¬ 
ing and selling said "Little Cotton Dolly" perforated rolls 
has not been and is not more than some comparatively small 


fraction of said sum of Forty'Dollars (*40.00) which consti¬ 
tutes the gross amount of actual sales of said rolls; this af- 
fiant says that said producing Company would not at any time 
have been, warranted as a matter of business in paying any more 
than a nominal sum not exceeding ten per cent. (i 0 f e ) of the 
gross sales above mentioned for the right or privilege of 
making and selling "Little Cotton Dolly" perforated rolls. 

This affiant further says that the worth and value 
to the Apollo Company of New York of the privilege or right 
of sale of the "Little Cotton Dolly" perforated rolls in its 
business could not exceed such mere nominal sum of one-fifth 


() of the above estimated value of said right or privilege 
to said producing Company. 



Further affiant saith no 



Subscribed and swonn to before me 

this ^ ^^ dav of September, 1907. 
/ 





Notary Public, / 





1 ■ -i UP ' , IH II , 

OCTCB K i’i HM, 1007. 


White-Smith kusic Publishing 
Company, Appellant, 
vs. 

fhe Apollo Company, 

Appellee . 


) On Appeal from the United 


\ QQ 
J oo • 


) 

) dtates Circuit Court of 

) / ppeal; , 3tioor.il Circuit. 

lip. I 10 

State of Illinois, ) 

Count., of Cook. ) 

a. a. . ,j. ff, being first duly sworn, deposes and 
SayS h ® is the Secretary of the u. W, Kimball Company, 

which is engaged in the manufacture of musical instruments 

at Chicago, Illinois; that one department of the business of 
said Company consists in the manufacture and sale of automatic 
musical instruments and piano players and in the manufacture 
and sale of perforated controller sheets or rolls for such 

instruments; that in his capacity as the Secretary of said 
Company he ha., been obliged to b • , -q has become, f anvil - 

1Sr V/ltn a11 Phases of the business of making and marketing 

sucu orateu controller sheets, commonly called perforat¬ 
ed rolls or music rolls, and is familiar both with the cost 
proauction ana with the prices obtained for such rolls and 
witn the conditions of the business which affect the profit 
obtainable on such rolls and the value of the right or privi- 
making such rolls for musical compositions of various 

classes. 

Affiant further says that he is acquainted with the 

musical composition entitled “Little Cotton Dolly" and with 
the perforated rolls for producing the same upon automatic 
musical Instruments, which are the subject matter of thi 3 suit. 



This afriant further says that there is no custom or 
usance of the business by reference to which the value of said 
right or privilege with respect to any particular comnocition 
could be calculated; that except as to an occasional rare and 
exceptionally popular composition, or one which has been ex¬ 
ploited by public performance and other means of advertising, 


composers generally ore willing: to have perforated rolln for 
playing their compositions made without any compensation to 
them for the privilege, and makers of such perforated rolls 
can at all times have a full supply of such popular music for 
their catalogues without compensation, because composers gen¬ 
erally are desirous of having their music exploited by means 
of automatic instruments using such perforated rolls. 

This affiant further says that the said composition 
of "Little Cotton Dolly" is not an exceptional composition in 
respect to popularity for automatic playing, but belongs to the 
class mentioned of ordinary or average nopularity in this 
respect and of which an abundant supply is at all times 
available for perforated roll purposes without compensation 
for the privilege of making or selling same. 

This affiant further says that the average worth or 
value to a maker of such perforated rolls, of the right or 
privilege of making and selling same, - that is to say, the 


value of such right with respect to the average musical compo¬ 
sition, or one having average popularity, and of which the 
perforated rolls would have average salability, - is a very 
small amount, and in fact is substantially nominal only, and 
this affiant says that Ten Dollars ($10.00) is more than the 
value of such right with respect to the average musical compo¬ 
sition of the class to which "Little Gotten Dolly" belongs, 
end that if it were necessary for makers of perforated rolls 
to po, an avaraco prico of Tan DoUara (ftO.OO) for 

( 2 ) 



the entire profits of the business would be extinguished, and 
that price, on an average, would therefore be prohibitive. This 
affiant therefore says that while he cannot state a valuation 
of said right with respect to the "Little Cotton Dolly" compo¬ 
sition. he is unqualifiedly of the opinion that the value of 
said right is less than Ten Dollars ($10.00). 

This affiant further says that the period of popular¬ 
ity and salability of the perforated rolls for playing music of 
the class known as "Popular" , including such pieces as "Little 
Cotton Dolly" . seldom in any one locality exceeds six months; 
that only the exceptional or exceptionally exploited pieces 
last as long as one year; that during the second year after 
the first introduction, the sales, in the majority of instances, 
do not more than cover the expense of handling, and generally 
cease altogether after the second year, or, in the case of 
pieces of more than ordinary popularity, after the third year; 
and this affiant says, therefore, that the total number of 
sales of perforated rolls for any such piece made within the 
two or three years after its first introduction may safely and 
correctly oe regarded as exhausting its salability , and that 
the entire profit which can be made by making and selling such 
rolls is made within the first two or three years, and any stock 
of such rolls remaining on hand at the end of two or three years 
has only the value of waste paper, and the right or privilege of 
selling them thereafter is therefore of absolutely no value. 

Further affiant saith not. 




Subscribed and sworn to before me this 
f itr- day of September, A. D.. 1907. 

w-7 , / y' 1 r // 

. ^ jl L sz. L ±-±- 

Notary £ublio. 

■y commission expires 

«ian. ii, iyi i 
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IN THb bUI’hl-.Uh OOUh'l OK 'I hr. UIJ1.THB i/I Hit/.. . 
October Term, A. b., 1007. 


JHJTc. ob, J i H mU..IC PUbiJblMM/ CO.) 

Appel Lent , ) 
vs . ) 

) 

Thfc. APOLLO COMPANY, ) 

Appellee . ) 


oTATL OK J LLJ.NO i L ,) 
COUNTY OF COOK . )~ 


Appeal from Ur.it';') Ltates 
Circuit Court of Appeal?;, 
uOCOnd Circuit. 

Kc.lW 








LRNhb'l 0. CLAFK., being first, duly svro m, deposes ar/) 


says that he i r, familiar vlth the perforated paper-controlling 
sheets, commonly called music rolls or perforated rolls, 
made and used for the purpose of playing automatically upon 
a piano the piece of music Known as the "Kentucky Babe Schot- 

tische" , and which is involved in controversy Iri the above 
entitled suit; that the perforated roll. Complainant’s Ex¬ 
hibit No. 12 in said suit, and others like it. were made by 

the Q h L Company, a corporation of the Ltate of Illinois, 

having its office at Chicago, Illinois, and factory at De Kalb. 
Illinois; that this affiant is its President and las been its 
President since its organization, and during the entire period 
of the operation of said Company has had practical charge of 
its affairs, both in the manufacturing and distributing of its 
products . 


This affiant says that the perforated rolls made by 
said Company for playing "Kentucky Babe Schottische" , of vhich 
the Complainant's exhibit No. 12 is one, are designated by said 

Q It L Company in its catalog and accounts as No. 3192; and 

that all the perforated rolls made by said Q H L Company for- 
playing said music entitled "Kentucky babe Sohottisohe" are 
known and numbered as No. 3192, and that the entire number of 
such "Kentucky babe Uchottische" rolls No* 3192 which said 

( 1 ) 


Q R S Company has ever made, up to this time, amount to 
one hundred fifty (150) rolls and no more. 

This affiant further says that the records of said 
Q. R S Company, kept under the direction of and now in the 
custody and control of this affiant, show all the sales and 
deliveries of said "Kentucky Babe Schottische" rolls, and that 
the total number of rolls sold and delivered, or in any manner 
furnished to any parties . from the date of the first cutting 
of said rolls down to the present time, is ninety-eight (or) 
rolls and no more, and that of said ninety-eight (or) rolls 
thirty-eight (38) rolls were sent to foreign countries and 
only sixty (60) rolls were sold or delivered for use in the 
United States; and that said Q R 8 Company has now on hand 
remaining unsold twenty-four (24) out of said one hundred fifty 
(150) rolls of "Kentucky Babe Schottische 1 ' No. 3192, and that 
the remaining twenty-eight (28) rolls out of said total of one 
hundred fifty (150) are accounted for as defective and discard¬ 
ed and thrown into waste paper upon inspection immediately after 
cutting by reason of flaws in the paper and short lengths, and 
as otherwise injured by handling in stock, and as used up in 
exhibiting players in the sales-room. 

This affiant further says that upon the orders of the 
Melville Clark Piano Company said Q R S Company has furnished 
and sent to the Apollo Company of New Tork twelve (12) of said 
"Kentucky Babe Schottische" rolls No. 3192, which were forward¬ 
ed to said Apollo Company at or about the following dates re¬ 
spectively: - 


April 

22 , 

1901 , 

1 

roll; 

June 

11, 

1902 , 

4 

rolls; 

Nov. 

20 , 

1902 , 

4 

rolls; 

Oct. 

31, 

1903 , 

2 

rolls ; 

May 

21, 

1904 . 

1 

.roll ; 


Total, 

12 

rolls . 



and this affiant says that said twelve (12) rolls constitute 
the entire number of such "Kentucky Babe Schottische" rolls 
which have ever been furnished or sent directly or indirectly 
to said Apollo Company of New York by said Q R S Company. 

And this affiant further says that the price at 'which 
said "Kentucky Babe Schottische" rolls No. 3192 were sold to 
said Apollo Company of New York was forty cents (40*) each, and 
that the manufacturing cost of said rolls, including boxing, 
was about twenty-five cents (25*) each, and that all of said 

rolls were furnished boxed in the manner of said Complainant’s 
Exhibit No . 12. 

Ihis affiant further says that the retail selling 
price of said "Kentucky Babe Schottische" rolls No. 3192 was 
plainly published in the catalog of such rolls furnished to 
said Apollo Company, and that the retail price so published 
was One Dollar and Twenty Cents ($1.20) each. 

This affiant further says that he is familiar with 
the method and course of business of the Apollo Company of New 
York and with the general range and character of the expense 
involved in carrying on said retail business . and particularly 
in the sale of perforated rolls , and that according to his best 
information and belief the margin of profit to said Apollo Com¬ 
pany of New York per roll, during the entire period of the sale 
of such rolls, was about double that of the Q R S Company on 
the same rolls, and that said Apollo Company has during said 
period handled not to exceed one-tenth (l/lO) of the entire 
output of the perforated rolls of the Q R S Company, and 
that therefore the value to the Apollo Company of the right to 
sell such perforated rolls is not, and has not been at any time, 
more than one-fifth (l/5) the value to the Q R S Company of 
the right to make and sell the same rolls . 

This affiant further says that there is no usage or 
custom of the business by means of which to calculate the value 
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of the privilege in question with respect to any particular 
piece of music if such privilege has any commercial value, 
but the value of such right or privilege might bo estimated 
in advance in either one of tvo ways. 

First , by taking into account the probable total 
sales of such rolls based upon the average experience with 
respect to music of like class and equal popularity, and al¬ 
lowing a certain percentage upon such estimated probable sales, 
and in the opinion of this affiant, according to this method 
the value o^ the right or privilege could not in any case ex¬ 
ceed ten per cent. (10$) of the estimated sales. 

Second , by ascertaining what amount the business of 
making and selling such rolls could stand as an average price 
for all the compositions for which rolls are made and catalogued. 

For the purpose of arriving at a valuation by the 
first method, this affiant says that the said niece of music, 
"Kentucky babe Schottische" , belongs to a class of so-called 
popular music , and that the popularity or salability of per¬ 
forated rolls for said "Kentucky Babe Schottische" is not 
above the average of all pieces of that class . 

This affiant says that very few pieces of music of 
that class continue to be in demand or salable to any consider¬ 
able extent longer than one or two years, and that the average 
life or period of salability of perforated rolls for such music 
for any one locality seldom exceeds a single season of period 
of six months; that inquiries for and sales of such rolls after 
the first six months from their introduction, except in case of 
a few of rare and exceptional merit and popularity, are only 
occasional; that such pieces frequently acquire popularity in 
a given locality , as on the Atlantic Coast, several months be¬ 
fore they become known at all in more romoto localities, so 
that a pieoe whose popularity haB practically oeased at New 
^ork City may bo acquiring Its first popularity at San Fran¬ 
cisco, and that the average period of salability of such 
pieces from the time of thoir earliest popularity at the lo- 
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cality where* they are first introduced in the United States to 
the end of the period of profitable salability at tho locality 
where they are last introduced in the United States does not 
ordinarily exceed one year. 

Tills affiant further says that the average total num¬ 
ber of rolls sold by the Q R S Company of any one composi¬ 
tion of the class of "popular music" to which said "Kentucky 
Babe Schottische" belongs does not exceed one hundred fifty 
(150) rolls, and that in order to maVe an average so high as 
this, there must be included all the most popular rolls of that 
class; that of the rolls of average popularity, excluding a 
very small number of exceptional popularity, the average sale 
before their popularity ceases and they become unsalable does 

not exceed one hundred (100) rolls; that the total.retail selling 
number of rolls of the length of "Kentucky Babe Schottische" 
price of that A would be One Hundred Twenty Dollars ($120.00), 

the total price received by the Q R S Company, Forty Dollars 

($40*00), and the valuation of said privilege upon the basis of 

ten per cent. [10%) of the total sales would be Four Dollars 

($4.00) . 

This affiant further says that upon a basis of the 
percentage on the total sales, it is possible at the present 
date to arrive at the valuation of that right or privilege with 
respect t 0 "Kentucky Babe Schottische" rolls without any un¬ 
certainty such as is involved in estimating in advance the 
probable sales; for this affiant says that the rolls for 
"Kentucky Babe Schottische" were first cut by Q R S Company 
in January, 1901; that it has been retained in the catalog 
subject to order and sale up to the present time, and that, 
with the exception of the one roll furnished to the Apollo Com¬ 
pany of New York May 21, 1904,(which this affiant understands 
was called for by reason of this litigation and two rolls 
which were sent to Australia voluntarily, merely as a means of 
exhibiting players and not upon any order of customers) the 


last order or request received by the Q R s Company for 
"Kentucky Babe Schottische" rolls was an order for one roll 
which was filed December 1, 1903, so that for a period of over 
three and one-half years while that piece has remained in the 
catalog there has been no demand for it. 

This affiant therefore says that in his opinion the 
sales actually made, amounting, as above stated, to ninety -eight 
(98) rolls, exhausted the salability of said rolls; that the 
total profit made by the Q R S Company on the entire number 
of said rolls sold could not possibly have exceeded Fifteen Dol¬ 
lars ($15.00). The total value of the entire sales did not ex¬ 
ceed Forty Dollars ($40*00), and on the basis of ten per cent. 

(10 %) royalty, the total value, therefore, of the privilege 
did not exceed Four Dollars ($4.00). 

If the Apollo Company of New York had sold at the 
full catalog price the entire number of said rolls which it 
received from the Q R S Company (twelve of said rolls), the 
total gross profits of said Apollo Company on said sales, mak¬ 
ing no deduction for the expense or cost of sale, would have 
been only Nine Dollars and Sixty Cents ($9.60), and the sala¬ 
bility of said rolls being now ended, that sum less the cost 
of doing the business exceeds the total maximum value to that 
Company of the right or privilege of selling said rolls. 

Upon the basis of the second suggested method of ar¬ 
riving at the valuation of said right or privilege,- viz., the 
amount that the business could stand as a lump price for such 
right,- this affiant says that the total number of pieces for 
which perforated rolls are made by the Q R S Company and car¬ 
ried in its catalog is about Twelve Thousand (13,000); that 
this number includes a large percentage of classical music, on 
which the sales are larger and more reliable and enduring than 
upon the class of popular music to which said "Kentucky Babe 
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Schottische" belongs; and includes also a large percentage of 
operatic music, upon which also the sales are more reliable 
and enduring than upon the class of popular music . This affi¬ 
ant says that if the Q R S Company were obliged to pay on 
an average Ten Dollars ( $;10 -00) for the right and privilege of 
making perforated rolls of each of the pieces which it carries 

in its catalog and of which it carries such rolls in stock and 
an interest 

on sale, A charge of five per cent. (5%) upon the capital sum 
of One Hundred Twenty Thousand Dollars ($120,000.00) which it 
would therefore be required to invest in said business would 
absorb the entire profits and would be absolutely prohibitive 
of the continuance of said business . 

This affiant further says that in view of the short 
life or limited period of salability of a large percentage of 
perforated rolls for the music carried in stock and in catalog, 
it is necessary, in order to maintain the volume of business 
without dimunition from month to month and from year to year, 
to continually add new pieces to the catalog and stock; that 
the total amount of such pieces necessary in order merely to 
maintain the business at its present volume without increase 
is about One Thousand (1000) pieces per annum, and that since 
this number of additions would merely offset the number of 
pieces during the same period becoming dead or unsalable, if 
it were necessary to pay Ten Dollars ($10.00) for the right 
or privilege of making perforated rolls for each of these ad¬ 
ditional pieces, the amount thus required,- Ten Thousand Dol¬ 
lars ($10,000.00) per annum,- would be substantially ol the 
nature of expense to be charged against the gross profits of 
the business; and this affiant says that such a charge alone, 
without the interest charge above mentioned, would be absolute¬ 
ly prohibitive beoauso it would exceed the entire profits, 
and would compel the suspension of said business. 
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From this method of calculation as to the possible 



maximum value of a piece of average popularity and salability, 


as "Kentucky Babe Schottische", this affiant is clearly and 

\ 

positively of the opinion that such right or privilege would 
not be worth to exceed the sum of Five Dollars (§5.00) to the 
Q R S Company, and that it is very doubtful whether said 
Company could continue in business if that low basis of valu¬ 
ation were applied to all the pieces for which it makes per¬ 
forated rolls and corresponding prices exacted for such 
privilege. 

This affiant further says that the value of said 
right or privilege to the Apollo Company of New York is, and 
at all times since the commencement of this suit has been, al¬ 
together nominal and not to exceed One Dollar ($1.00)• 

This affiant further says that he has just com¬ 
pleted a careful examination of the records of cuttings of 
perforated rolls of "Popular" music of the Q R S Company 
with resoect to the number of rolls cut of the most popular 

y 

and salable pieces, and he finds that the total number of o 

rolls cut for any piece of "Popular" music in the entire t 

business of the Q R S Company has not exceeded five 

hundred (500) rolls, with one single exception, and in 

the case of that single exception the total number of 

rolls cut was One Thousand One Hundred Eighty (1,180), 

the piece having a popular run from December, 1902, to 

about one year ago,- that is to say, nearly four years;- 

and that the average number of rolls cut of the five (5) 

best gelling pieces , excluding the one above mentioned, 



is three hundred forty three (343) rolls, of which the 

o % 

average number on hand is — 




(B) 


and of* which the 




average number sold and otherwise disposed of 


7 * 

Further affiant saith not 



L®^4vi 


Subscribed and sworn to before me 

J 

this " day of September, 1907. 

Qirtt™ if, (B 

U Notary Public. 

fY\- ^i-J ^tf'VV\'WL'Vl^-<^ r Vl Q Vrv^( / (fl ~ I *f 
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ana. familiar with the department of the business of said Lei 
vilic Clark piano Company which consists in handling automatic 
musical instruments and perforated controlling sheets for the 
same, sometimes called music rolls or perforated rolls; that 

h'e'isTfamiliar with the piece of music known as "Kentucky Babe 
Schottische", and with the so-called perforated rolls with which 
the above entitled suit is concerned, made by the Q, R. S. Compa- \] 
nj of Chicago and De Kalb, Illinois, for playing said piece of 

music by means of automatic players. 

This affiant further says that the said "Kentucky Babe 

Schottische" perforated rolls are manufactured by the Q, R, S. 
Company of Chicago, Illinois, at its factory at De Kalb, Illinois, 
and that this affiant’s said Company, the Melville Clark Piano 
Company, hanules and markets, without profit to itself, the en¬ 
tire output of perforated rolls of said Q R 8 Company, and has 
handled, anu marketed the same ever since the commencement of busi¬ 
ness of said Q. R. S, Company,^nd that the catalog of the rolls 
manufactured by said Q. R. S. company is issued and published as 
the catalog of the said Melville Clark Piano Company and con- 






















tains a list of all the rolls made by said Q. R. S, Company; 
that said catalog is furnished to the retail dealers in auto¬ 
matic musical instruments and perforated rolls who are cus¬ 
tomers of the iaelville Clark piano Company, and thao such 
catalogs have been furnished continuously to the Apollo Com¬ 
pany of New York, defendant appellee in said suit, throughout 
the entire period of busiiiess of said Company down to the pres¬ 
ent time: that the price of said "Kentucky B; be Gchottische" 
perforated roll is plainly published in said catalog at One 
Dollar one Twenty Cents ($1.20), and that this affiant believes 
that in view of such published price it would be practically im¬ 
possible for the said Apollo company to have sold any of said 
rolls at a higher price than One Dollar and Twenty Cents ($1.20) 
each; that said rolls were furnished to said Apollo Company by 
the helville Clark Piano Company at Cents (^o/) each. 

This affiant further says that the said Apollo Company 
of New York, during the entire period of its existence down to 
the present time, has handled not more than one-tenth (l/lO) 
of the entire output of the Q, R, S, Company; that this affi¬ 
ant is well informed as to the general course of business of 
said Apollo Company of New York, and knows substantially the 
expense involved in handling said perforated rolls at retail, 
and believes that the percentage of profit to said Apollo 
Company of New York upon the sales of said perforated rolls 
does not materially exceed one-fourth (l/4) of the retail 
price of said rolls. 

This affiant further says that the worth or value to 
said Apollo Company of New York of the right or privilege of 

selling said perforated rolls, or the rolls for any p rticular 
piece of music in said catalog in its retail business, is not 
more than one-fifth (i/5) of the worth or value to the producing 
Company (said Q R S Company) of the like right and privilege for 

( 2 ) 


the wholesale business of such producing company. 

This affiant further says that the said piece of 
music, "Kentucky Babe Schottische" , belongs to a class of music 
commonly called "Popular", so called in distinction from certain 
other classes, such as Classical Music, oacred Music, Operatic 
music. Orchestral Arrangements, etc.; that the period of sala¬ 
bility of the perforated rolls for playing any particular piece 
of* music of said class of Popular music is on the average very 
short, said music being what is commonly termed "short lived", 
and that the period of salability of the perforated rolls for 
playing such Popular music seldom exceeds one year, and that a 
v-ry large portion amounting to eighty per cent. (8ofO of the 
sales of such rolls are made within six months from the date 
of the first introduction of the same in the market, and that 
sales fall off very rapidly if they continue at all beyond the 
period of six months, and become rare and only occasional after 
one year from the date of first introduction; and that with the 
exception of a very few pieces of exceptional popularity, or 
which have been exploited and advertised by exceptional means, 
the demand for such rolls after the first year following their 
first introduction does not cover the cost of handling and keep¬ 
ing them in stock. 

This affiant further says that said piece of music 
"Kentucky Babe Schottische", is in no respect above the average 
of the class of Popular music in popularity or in the salability 
of its perforated rolls, and in fact, according to the actual 
experience of the Melville Clark Piano Company in handling said 
rolls, the salability of said perforated rolls is balow the 
average of the entire class of popular music to which it be¬ 
longs . 

This affiant further says that of all the pieces for 
which the Q. R, S, Company ha3 cut and the Melville Clark Piano 
Company has handled perforated rolls for "Popular" music dur- 



in- the entire business of said Companies, there is only one 
cf which the sale of rolls has amounted to more than Five Hun¬ 
dred (.00), and that of the five next L*st selling 
a ,,re^ rubber of rolls sold Is only .» (■ 

(§ip) and that the average sale of perforated rolls Oi the 
entire class of "popular" music during the entire business of 


said Companies has net been more than Cne Hundred (100) rolls 
of each piece, and that the total actual sales of said "mentuc.-.y 
Babe Schottische" perforated rolls during the entire period dur¬ 


ing which they have been catalogued by the Melville Clark Piano 
Company, from the date when they were first put on the market 
by the Melville Clark Piano Company down to the present time 
has amounted to only Ninety-Eight (98) rolls at Forty cents 
(40 ) per roll, and that the gross amount of sales of said rolls 
to the present date has been less than Forty Dollars (840.00); 
and that for more than three years past, although said "Kentucky 
Babe Schottische" has been retained in the catalogues of the 
Melville Clark piano Company, and the perforated rolls fer 
the same have been kept in stock and subject to order, 
there has been no selling demand whatever lor said 
rolls; that said "Kentucky Babe Schottische" perforated rolls 
were first put on the market in January, 1901, and that ci said 


dotal sales of Ninety-^ight (98) rolls above mentioned, Eighty 


One (81) rolls were sold before the close of the year 190°, and 
only seventeen (17) rolls were sold thereafter down to the pres¬ 
ent time. This affiant further says that no sales of "Kentucky 
Babe Schottische" perforated rolls (except one roll which this 

affiant believes was culled for for use in connection with this 
litigation and two rolls which were sent to Australia to exhibit 
players) have been made since the year, 1903, and 







and that the sales of said rolls made prior to the year 1904 
substantially exhausted the salability to the customers and 
trade reached by the Melville Clark Piano Company of said 
"Kentucky Babe Schottische" perforated rolls. 

This affiant further says that the entire worth and » 
value to the Melville Clark Piano Company and the producing 
company (the Q R S Company) of the right or privilege of mak¬ 
ing and selling said "Kentucky Babe Schottische" perforated 
rolls has not been and is not more than some comparatively 
small fraction of said sum of Forty Dollars (£.40 *00) which 
constitutes the gross amount of actual sales of said rolls; 
this affiant says that said producing company would not at 
any time have been warranted as a matter of business in paying 
any more than a nominal sum not exceeding ten per cent. (10%) 
of the gross sales above mentioned for the right or privilege 
of making and selling "Kentucky Babe Schottische" perforated 
rolls . 


This affiant further says that the worth and value 


to the Apollo Company of New York of the privilege or right 
of sale of the "Kentucky Babe Schottische" perforated rolls 
in its business could not exceed such mere nominal sum of 
one-fifth (l/5) of the above estimated value of said right 
or privilege to said producing company . 




;ubscribed and sworn to before me 
h day of September^ 1907. 

■otary Public . f 

iviy commission expires 

Jan. u, 1914 
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IN THE SUPREME COURT OP THE UNITED STATES, 
OCTOBER fERM, 1007. 


WHITE-SMITH MUSIC PUBLISHING ) 


COMPANY, 

) 

) 



Appellant, 

) 




) 

On Appeal from 

the United 

vs. 

) 

States Circuit 

Court of 


) 

Appeals, Second 

Circuit. 

THE APOLLO COMPANY, 

) 



Appellee. 

) 




STATl. OP ILLINOIS, ) 

) SS. 

COUNTY OP COOK. ) 

E. B. BARTLETT, being first duly sworn, deposes and 
says that he is the Secretary of the V/. W. Kimball Company, 
which is engaged in the manufacture of musical instruments 
at Chicago, Illinois; that one department of the business of 
said Company consists in the manufacture and sale of automatic 
musical instruments and piano players and in the manufacture 
and sale of perforated controller sheets or rolls for such 
instruments; that in his capacity as the Secretary of said 
company he has been obliged to become, and has become, famil¬ 
iar with all phases of the business of making and marketing 
such perforated controller sheets, commonly called perforat¬ 
ed rolls or music rolls, and is familiar both with the cost 
of production and with the prices obtained for such rolls and 
with the conditions of the business which affect the profit 
obtainable on such x'olls and the value of the right or privi¬ 
lege of making such rolls for musical compositions of various 
classes. 

Affiant further says that he is acquainted with the 
musicui composition entitled "Kentucky dabe Soho t tischa’ 1 and 
with the pui'forated rolls for producing the same upon automatic 
musical instruments, which are the subject matter of this suit. 

This affiant further says that there is no custom or 


















usage of the business by reference to which the value of said 
right or privilege with respect to any particular composition 
could be calculated; that except as to an occasional rare and 
exceptionally popular composition, or one which has been ex¬ 
ploited by public performance and other means of advertising, 
composers generally are willing to have perforated rolls for 
playing their compositions made without any compensation to 
them for the privilege, and makers of such perforated rolls 
can at all times have a full supply of such popular music for 
their catalogues without compensation, because composers gen¬ 
erally are desirous of having their music exploited by means 
of automatic instruments using such perforated rolls. 

Tlixo aniant rurther says that the said composition 
of "Kentucky Babe Schottische" is not an exceptional composi¬ 
tion m respect to popularity for automatic playing, but be¬ 
longs to the class mentioned, of ordinary or average popularity 
in this respect, and of which an abundant supply is at all 
times available for perforated roll purposes without compensa¬ 
tion for the privilege of making or selling same. 

This affiant further says that the average worth or 
value tc a maker of such perforated rolls, of the right op 
privilege of making and selling same, - that is to say, the 
value of such right with respect to the average musical compo¬ 
sition, or one having average popularity, and of which the 
perforated rolls would have average salability, - is a very 
small amount, and in fact is substantially nominal only, and 
this affiant says that Ten Dollars ($10.00) is more than the 
value of such right with respect to the average musical compo¬ 
sition of the class to which "Kentucky Babe Schottische" be¬ 
longs, and ttiat if it were necessary for makers of perforated 
rolls to pay an average prioe of Ton Dollars ($10.00) for such 
right, the entire profits of the business would be extinguished, 

( 2 ) 



and that price, on an average, would therefore be prohibitive. 
This affiant therefore says that while be cannot state a val¬ 
uation of said right with respect to the "Kentucky Babe Schot- 
tische" composition, he is unqualifiedly of the opinion that 
the value of said right is less than Ten Dollars ($10.00). 

This ai. i iant iurther says that the period of popu¬ 
larity and salability of the perforated rolls for playing mu¬ 
sic of the class known as "Popular", including such pieces as 
"Kentucky Babe Schottische" , seldom in any one locality exceeds 
six (6) months; that only the exceptional or exceptionally 
exploits pieces last as long as one year; that during the 
second year after the first introduction the sales, in the 
uiajoriuy o. instances, do not more than cover the expense of 
handling, and generally cease altogether after the second year - 
or in the case of a piece of more than ordinary popularity 
after the third year; and this affiant says, therefore, that 
the total number of sales of perforated rolls for any such 
piece made within the two or three years after its first in¬ 
troduction may safely and correctly be regarded as exhausting 
salability, and that the entire profit which can be made by 
making and selling such rolls is made within the first two or 
haio, and any stock of such rolls remaining on hand at 
tne end of the third year has only the value of waste paper, 

and the fight or pri/ilege of selling them thereafter is there¬ 
fore of absolutely no value. 

Further affiant saith not. 



Subscribed and sworn to before me this 


^day of 



1007. 


Y SL*IZl 

Notary Publlo. 

My commission expires 

Jim. ij, 19U 







IN THE SUPREME COURT ON THE UNITED STATES. 
OCTOBER TERM, A. D. ISO 1 ?. 


-0-0-0-0-0-0-0-0-0-0-0-0-0-o-0-0-0-0-o-X 


WHITE-SMITH MUSIC PUBLISHING CO. 


Appellant, 


Appeal from United 

States Circuit 


- vs. 


Court of Appeals, 
Second 


APOLLO COMPANY 


Nos. ^ |"t) and ) j ^ 


Appealee. 


-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-X 


STATE OP 


y Y\jA^ ^jtnAx. 



COUNTY OP 



JAN SON, being first duly sworn, deposes and 
April 1900, until April 1905, he was in the em- 


says, that 


fro 


ploy of the Apollo Company at New York, defendant Appellee in 
the above entitled suits in the capacity of cashier and book¬ 
keeper; that in that capacity he had full charge of the receipt 
and checking of goods, and that all invoices for goods received 
passed through his hands and their contents were noted and 
checked against the goods as they arrived; that he had general 
charge and supervision of the files, books and records of ac¬ 
count and merchandise of said Apollo Company; that he is ac¬ 
quainted with the perforated controller sheets commonly called 
"music rolls" for controlling the operation of automatic piano 
players which were handled by said Apollo Company, and that he 
is familiar with the music rolls entitled respectively "Kentucky 
Babe Schottische" and "Little Cotton Dolly" which were contained 
in the catalogues of said Apollo Company as No. 3192 and No. 
4559, respectively, one of which is Complainant's Exhibit* 12 in 
the above entitled suits respectively. 

This affiant further says that during the entire time 
of his employment with the said Apollo Company the said Apollo 











Company handled no other perforated controller sheets or music 
rolls except those which were manufactured by the Q R S Com¬ 
pany of Chicago, and that all such music rolls handled by the 
Apollo Company wore furnished to said Apollo Company through 
the Melville Clark Piano Company of Chicago. 


Tills Affiant further says that the entire number of 


rollH Mo. 4559 entitled "Little Cotton Polly" received by said 
Apollo Company during this Affiant's employment with said Com¬ 
pany amounted to only eighteen (18) rolls, which were received 
by the ApollO Company from the Melville Clark Piano Company of 
Chicago and billed by said Melville Clark Piano Company to said 
Apollo Company upon invoices as follows: 

Invoice dated Peb. 13, 1902, 1 roll; 

" " Mar. 15, 1902, 2 " 

" " Apr. 26, 1902, 6 " 

" " May 28, 1902, 8 " 

" " Nov. 2, 1904, 1 " 


and that the entire number of rolls No. 3192, entitled 

"Kentucky Babe Schottiache," received by said Apollo Company 
during this Affiant's said employment with said Company amount¬ 
ed to only twelve (12) rolls, which were received by said Apollo 
Company from the Melville Clark Piano Company and billed by 
said Melville Clark Piano Company to said Apollo Company upon 
invoices as follows: 

Invoice dated Apr. 22, 1901, 1 roll; 

" " June 11, 1902, 4 " 

" " Nov. 20, 1902, 4 2 

" " Oct. 31, 1903, 2 " 

« " May 24, 1904, 1 " 


This Affiant further says that at the time this Affi 


ant left the employ of said Apolly Company, in April 1905,there 
were still remaining on hand and unsold in the stock of said 



"Little Cotton Lolly" rolle No. 4559. 

This Affiant further says that there was no system 
or method in uee by eaid Apollo Company during the years of 




thie Affiant's employment by said Company for causing to appear 












upon its books ol* account or records the titles or numbers of 
the particular rolls which were sold from time to time, and 
that this Affiant has no knowledge, and has at no time had any 
knowledge, of any actual sales of said "Little Cotton Lolly 
rolls by said Apollo Company; but from the above stated facts 
within this Affiant's knowledge that only twelve (12) of 
said "Kentucky Babe Schottische" rolls and only eighteen (IS) 
of said "Little Cotton Lolly" rolls were at any time received 
by said Apollo Company during this Affiant's employment with 
said Company, and that nine (9) rolls,of said "Kentucky Babe 
Schottische" and tfen (10) rolls of said "Little Cotton Loll}/ 1 
rolls remained unsold, this Affiant is able to declare 
positively that the total number of said rolls sold by said 
Apollo Company during the period of this Affiant's employment 
by said Company could not have exceeded three rolls of 
"Kentucky Babe Schottische" and eight (8) rolls of said 
"Little Cotton Lolly*" 

This Affiant further says that the pendency of the 
above entitled suits had some effect in preventing special 
mention of said "Kentucky Babe Schottische" and "Little Cotton 
Dolly" to customers during the latter part of the year 1902 
and the year 1903, and that, in his opinion, sales of the 
perforated rolls for each of said pieces would have been 
somewhat greater than they were but for this cause, but that 
the total number of said rolls purchased by the said Apollo 
Company, namely, eighteen (18) rolls of "Little Cotton Dolly' 
and twelve (12) rolls of "Kentucky Babe Schottische" were all 
that there is or was any reason to believe could possibly have 
been sold or used in any manner under the most favorable circum¬ 
stances. 

This Affiant further says that the retail selling 
price of said "Kentucky Babe Schottische" rolls was one dollar 
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and twenty cents ($1.20) per roll and of the "Little Cotton 
Dolly" rolls, one dollar and eighty cents ($1.80) per roll, 
and that these prices were distinctly shown in the catalogue, 
and that it would have been practically impossible for any of 
said rolls to have been solo for higher prices than said 
catalogue prices, respectively. 

This Affiant further says that the cost of said rolls 
to the Apollo Company was one-third (l/3) of said catalogue 
prices, to wit, forty ($.40) cents each for said "Kentucky 
Babe Schottische" rolls and ($.4o) cents each for said 

"Little Cotton Dolly" rolls. 

This Affiant further says that he has made a very care¬ 
ful computation of the profits made by the said Apollo Company 
of Yew York on its sales of said perforated rolls during the 
entire period when the same were being sold, to wit, the years 


1902, 1903, 1904, and that such profit amounted to not above 

ten (10^) per cent, of the retail price of the rolls sold; 
that, in arriving at this result, all rolls given wh*. away to 
purchasers of musical instruments as inducement to such purchase, 


are counted as if sold for cash at the full catalogue prices 
of said rolls, and that full account is made of all receipts 
derived from the customary fee for "Privileges of Library” 
which receipts this Affiant says are about sufficient to cover 
the value of rolls required for replenishing the Library and 
for rolls worn out in use and becoming dead and entirely out of 
demand > 


This Affiant further says that the said "Kentucky 
Babe Schottische" and said "Little Cotton Dolly" compositions 
both 'applTfto a class of musio commonly oalled and in said 
catalogue listed as "Popular," and from seven years' experience 
in dealing in perforated rolls for automatic playing* thiB Af¬ 
fiant says that the ordinary life or period of profitable 
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salability of perforated rolls for such music us "Kentucky Babe 
Schottische" and "Little Cotton Lolly" does not exceed from 
six months to one year; that only in very rare instances of 
pieces of remarkable popularity does the salability of the 
rolls extend beyond eighteen months, and that after that lenr^th 
of time the rolls are called for so rarely that it does not 
pay to keep thsm on the shelves. And this Affiant says that 
the said "Kentucky Babe Schottische" and said "Little Cotton 
Dolly" are not, nor is either of them, above the average of 
"popular" music in respect to popularity or salability of the 
perforated rolls for playing said pieces, and that the value of 
the privilege of selling such rolls, if said privilege in any 
case would have any commercial value, is properly to be ascer 
tained by computation based upon the sales during a period not 
exceeding two years from the first introduction, or, if ar¬ 
rived at in advance of such sales, by computation based upon 
estimated sales for such period not exceeding two years* and 
that so far as the value of said right to the Apollo Company 
of TJew York is concerned, the total sales as hereinbefore 
amounting to -11s of "Kentucky Bate 

Schottische" and to LksM\JJ nolle of "Little Cotton 

Dolly," which were sold Murine the entire period from April 
1902, to April 1905, would not warrant the payment of any price 

whatever for such privilege 


j 






I 












This Affiant further says that in accordance with all 


experience and observation with respect to the period of 


salability of perforated roll, for the olase of music to which 
said "Kentucky Bebe Scla.tti.che" and "Little Cotton Dolly" be- 




long, this Affiant believes that the salability of saia rolls 
has long since ceased, and that the profits which might have 
been made by said Apollo Company upon the total number of 
such rolls purchased by said Company as above stated, would 


u 
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be the maxiumum amount of profits which said Company could 
in any event derive however long their right or privilege of 
selling same might continue. 


■Further Affiant «aith not 


Subscribed.sworn to before me thi 
/ 

/ day of September. 1907. 








State of New York, / i - cha «lk» x. hartzheim r 

} SS. lllso , „„ „ VK 1 ZHbIM ' of the County of Kinds, and 

COUNTV OF KINGS, f lH) ““ CoUnty(8, “ d Court b ““K » Court of Record), 






so rARV 0 i m mjL' ( lU r 0d ; l f ° 1)0Kl, i 0a t^oo. was at the time of taking the same a 

2i!i i-iSiS T^Jr^XT e T ia County - —«and 


In Testimony Whereof, i h^j^m^ 8et Iny h«nd^^^^th 0 60tt , 


said Cmmty and Court, this 



-' 


1 101 * 1 * 














IN THL oUPK * 'JOUR'] Of l'HL UNITED STATES. 


OCTOBi-I 1 .KM, A. !».. 1907. 


JHITK-S-ITH iitJSlO PU3L1:KIM6 90-,) 

Appoll«nt, ) Appeal from United States 

vs. ) Circuit Court of Appeals, 

) Second Circuit. 

APOLuO COMPANY, ) 

Appellee. ) Nos. 110 and 111. 

" l| —miiii 


oi ui. 0? Sill , ) 


coiffl 


) ss. 


ru_.D KAHH, bein{. first duly sworn. deposes and RflV <2 
that he has heretofore made ah affidavit in the above entitled 
matter, 7 hioh <?as dated and sworn to September 12, 1907: that 
since making said affidavit, his attention has been called to 

invoices of perforated rolls, from the Melville Clark nano 

Company to the Apollo Company, for "Kentucky Babe schottisohe" 



and "Little Cotton Lolly", as followss- 

OCt. 31, 1903, 2 rolls, Kentucky Babe Schottisohe-. 

Lay 24, 1904, 1 roll. " 

Ncv. 2, 1904, 1 roll Little Cotton Dolly- 

And this affiant says that in said former aifxdavit 
he did not take into account the four rolls mentioned in the 
above-mentioned invoices, because, this affiant says as a matter 
of fact, the rolls to which said invoices refer were never placed 
in the stock of the Apollo Company, but when received were under¬ 
stood to have been sent for sone use in connection with the above 
entitled suite and were laid aside in the expectation that they 
tould be called for when wanted for said use, and that said four 
rolls were never offered for sale or kept in stock for sale by 
the Apollo Company. This affiant does not know what became of 


• aid four rolls . 


Affiant further says that the Apollo Company still 


has on hand 



“Little Cotton Dolly" 


rolls, and 












r 


"Kentucky babe bohottischc” rolls, and that none 


of the • are kept 7ith stock for sale, said rolls being no7 re¬ 
garded is rholly unsalable. 









■^ol. 
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1 IN THE SUPREME COURT OP THE UNITED STATES. 

OCTOBER TERM, A. D. 1907. 

-0 -o-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-X 

WHITE-SMITH MUSIC PUBLISHING CO. , 

Appellant, 

- vs. - 

APOLLO COMPANY, 

Appellee. 

-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-x 

STATE, CITY AYE COUNTY OP NEW YORK: ss.: 

PREB •-•-^ * KAHN, being first duly sworn, de¬ 

poses and says, that he is the manager of the Apollo Compan}^, 
of New York, having its place of business at West 34th 
Street, New York City, the defendant-appellee in the above en¬ 
titled suit; that he has had charge of the business of said 
Apollo Company as manager since the /C — tA^y 

2 to the present time. That part of the business of said Apollo 
Company consists in dealing in perforated controlling sheets, 
commonly called music rolls, for automatic musical instruments; 
that the only perforated rolls handled by said Apollo Company 
are those manufactured by the Q,. R. S. Company, of Chicago, 
Illinois, and that all said Q,. R. S. Company rolls obtained by 
said Apollo Company are obtained through Melville Clark Piano 
Company, of Chicago, Illinois, and that the catalogue of the 
Q. R. S. Company rolls, by reference to which all orders for 
the said rolls are made by the customers of said Apollo Com¬ 
pany, are issued as the catalogues of the Melville Clark Piano 

S Company; that in said catalogue and in the books, acoouiits and 
orders of the said Apollo Company, the perforated rolls or 
music rolls for playing the pice of music entitled "Little 
Cotton Lolly" are known as No. 4569, and that the music rolls 


Appeal from United 
States Circuit 
Court of Appeals, 
Second Circuit. 

i )d\))U 















"f 


1 


■for plying the musical composition entitled "Kentucky Bahe 
Schbttische" are icnown as ho. 3192. 


This affiant further says that the said Ai>ollo Com¬ 
pany has not bought or received any RQffck of said "Kentucky 
Babe Schottische" rolLs ho. 3192 nor any of said "Little 
Cotton Loll/Rolls ho. 4559, nor any perforated rolls what¬ 
ever for playing either of said pieces of music during the en- 
4 tire period during this affiant's connection with said com¬ 

pany, as manager thereof, and that said Company has not during 
said period sold, given away or in any manner disposed of any 
KocitxpsKfHKa; of said "Kentucky Babe Schottiche" rolls ho. 

3192 nor any of said "Little Cotton Lolly" rolls ho. 4559, nor 
any perforated rolls whatever for playing either of said 
pieces of music; and that to the best of affiant's knowledge 
and belief there has been no call whatever from the customers 
of said Apollo Company for either of said rolls, unless for 

1 

the purposes of this suit, during the said period of this affi¬ 
ant's connection with said Company as said manager. 


And further this affiant sayeth not. 


i. 


Subscribed and sworn to before me 
this y 'y day of September, 1907. : 


'V(MLcl 
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IN THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D. 1907. 


White-Smith Publishing Co., ) 

Appellant. ) 

vs. ) 

) 

Apollo Compaiiy, ) 

Appellee. ) 


Appeal from United Statoo 
Circuit Court of Appeals, 
Second Circuit. 

. \v^ ^ VW 


•State of New Jersey ) 


) SS. 


County of Essex. , jl 

q , HOWLETT DA7I3, being first duly sworn, deposes and 3ays 
that he resides at Orange, New Jersey; that for fifteen years last past 
he has been connected with and engaged in the "business of manufacturing 
automatic musical instruments and players and particularly with the man¬ 
ufacture of perforated controlling sheets, commonly called "music roll3" 
or "perforated rolls" for controlling the playing of such automatic in¬ 
struments and players; that he is the treasurer and "business manager 

of the Standard Music Roll Company of (Qt*<'n&- C . 0 engaged in 

C/4o-c<A£ef 

the manufacture of such perforated rolls; that duringthe years 1902 
to 1906 inclusive and part of the present year 1907, he was connected 
with and active manager and factory superintendent of The Perforated 
Ifusio Boil Company of having factories at w /^yr.— 

and at Schenectady in the State of New York and its 
chief business office at New York City, State of New fork; that he is 
thoroughly familiar and for many years past has been thoroughly famil¬ 
iar with all departments and features of the business of manufacturing 
and disposing of such perforated rolls or musio rolls, that he is and 
was through the entire period of his said connection with The Perform* 
ated Music Roll Company and for several years prior thereto, familiar 
»ith the demand and market for such music rolls and with the oost of 
production and with the conditions of the business affecting the 
prides and profit obtainable at wholesale and retail for the same, and 
affecting the value of the right or privilege of making such rolls 
for muBioul oompoBitiona of the vuriouo desses of music for whioh 
suoh rolls are uBea. 









» 
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This affiant further 9 uya that ho ia acquainted with 
the musical oompoBitious entitled "Kentucky Babe Sohottieohe" and 
"little Cotton Dolly" and with the perforated rolls for producing 
the same upon automatic musical instruments which are subject matter 
cf above entitled suits. 

This affiant further says that there is no custom or 

usage of the business by which the value of the right or privi¬ 
lege of making or selling such perforated rolls for any particular 
composition could bo calculated; that except as to an occasional 
rare or exceptionally popular composition, or one which has been 
exploited by public performance or other means of advertising, com¬ 
posers generally are willing to have perforated rolls xor playing 
their compositions of the class of "popular" music, made without any 
compensation to them for the privilege; and makers of such perfor¬ 
ated rolls can at all times have a full supply of such popular music 
for their catalogues without compensation, because composers gen¬ 
erally are desirous of having their musio exploited or advertised 
by means of automatic instruments, using suoh perforated rolls; and 
that such has been the case throughout the entire period of this 
affiant's connection with said business and particularly during the 
years 1902 and following dorm to the present time. 

This affiant further says that said compositions ’’Ken¬ 
tucky Babe Schottische" and "Little Cotton Lolly” are not excep¬ 
tional compositions in respect to popularity for automatio playing, 
but that said compositions belong to the class above mentioned, 
of ordinary or average or less than average popularity for this pur¬ 
pose, and that they are compositions of whioh the perforated rolls 
would be expected to have only uvez'age salability, and that they 
are in this respeot of the sort of whioh an abundant supply is at 
all times available to perforated roll mukers for perforated roll 
purposes, without compensation for the privilege of making or sell¬ 
ing such rolls. 
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This affiant further suys that tho period of popular¬ 
ity and salability of the perforated rolls for pluying music of the 
class known as "Popular", including suoh pieces as "Kentucky Babe 
Sohottische" and "little Cotton Dolly", seldom in any one locality 
exceeds six months; that only the exceptional or exceptionally ex¬ 
ploited pieces last in respoct to salability as long as one year; 
that during the second year after their first introduction the sales, 
in majority of instances, do not cover more than the expense of 
handling, and that sales generally cease altogether after the second 
year, - or in the case of a piece of more than ordinary popularity, 
after the third year; and this affiant says therefore that the total 
number of sales of perforated rolls for any suoh piece made within 
two or three years after its first introduction may safely be counted 
and may correctly be regarded as exhausting its salability; and that 
the entire profit which can be made by making and selling suoh rolls 
is made usually within the first year and almost invariably within 
the first two years, and that any stock of such rolls remaining on 
hand at the end of the third year has only the value of waste paper 
and the right or privilege of selling them is therefore of absolute¬ 
ly no value. 

fhis affiant further says that the average worth or 
value to a maker of such perforated rolls of the right or privilege 
of making or selling the same in the case of "Popular" musical 
compositions of average popularity for automatic* playing and of 
which the perforated rolls for suoh playing would have average 8al- 
ability, is in any event a very small amount, even for the full period 
of popularity and salability. And this affiant says that while it 
is not possible to fix definitely the value of suoh privilege with 
respect to "Kentucky Babe iiohottiwoho" and "hlttle Ootton Dolly”, this 
affiant is unhesitatingly of the opinion that auoh right or privilege 
with reepeot to either df said pieooa wan never worth so much as 
Ton Dollars ($10), for this affiant says that said pieces being of 
only uverage bc. lability in perforated roll, oould be not worth more 
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* thG aV6raee ° f th0 of "Popular" music to which 

they belong, and that an average charge of Ten Dollars ($10) for 

privilege o. cutting and selling perforated rolls for this class 

° f “ USi0 W ° Uld extin 6uiBh the entire profits of the business and 
would therefore bo absolutely prohibitive. 

'’’his affiant further says that the value of the right 
and selling 6 

or privilege of outting^erforated rolls for any particular piece of 

"Popular" musio estimated on the basis of the aggregate sales of 
such rolls is in any event only u very small percentage of the prof¬ 
its made on such sales; for this affiant says that the lack of any 
partioular piece from the catalogue or stock of the maker or dealer 
in perforated rolls does not entail the loss of sales to the number 
of rolls which would be sold of that particular piece if it were in 
stock or catalogue, hut only the loss of the very small percentage 
of sales consisting of those which will he called for by customers 
desiring that partioular piece and who would not he satisfied with 
any other pieoe of the same general ohaaraoter or appealing to the 
same taste; for this affiant says that the demand of customers ±sx 
in each instance of purchase of rolls is usually only for musio of 
a certain sort or general ohauaiter and that, lacking any partioular 
pieoe of the character desired, they are satisfied with another piece 
of the same general character, so that each dealer sells to his 
customers the pieoe whioh he has in stock of the character sought for 
and does not lose the sale because he does not happen to have a par¬ 
tioular piece whioh may have been mentioned; and this affiant says 
that the percentage of oallm whioh oould be satisfied only with a 
partioular pieoe called for iB very small indeed, and would not war¬ 
rant any maker or dealer in perforated rolls in paying more than 
five poroent or at the utmost ton percent on tho net profit, whioh 
he oould make on the sales of uuoh rolls. 

This affiant further Buys in his ojjlnlon the exoluolve 
right or privilege of making or selling perforated rolls for any 














\ 


I 



says that every maker and dealer in such rolls obtains 


many inquiries 


for and makes many sales of Its own perforated rolls by reason of the 


sales of the rolls of other makers ana dealers for the 


same music,’ 


causing the piece to be recommended by such purchasers to their ac¬ 
quaintances; and that the sales made from this cause are more than 
would he secured from the small percentage of the other manufacturers 


customers who would accept nothing lass than the particular piece 
asked for and would thereby be compelled to buy it of the maker hav¬ 
ing ohe exclusive prig E rights in resq^ect to it. 

nith respect to the particular pieces mentioned "Ken¬ 
tucky Babe Schottische" and "little Cotton Dolly" this affiant says 
that his Company, The Perforated Music Poll Company made and put on 
the market perforated rolls for said pieces at 




and 


respectively, or there— 


abouts, and that the salability of Baid rolls and the demand for 
the same was so far below the average or ordinary salability of rolls 
of that class of music that both said titles "Kentucky Babe SchottischeS 
and "Little Cotton Dolly" were included in a list kept by said The 
Perforated Music Roll Company called "Bad Sellers" as distinguished 
from another list which saia Company kept entitled "Preferred"; and 
that the sales of said "Kentucky Babe Sohottisohe" and "Little Cotton 
Dolly" rolls substantially ceased ana their salability was exhausted 
at least three yearB ago. This affiant Bays further that any mx 
composition of the olass of "Popular" rausio, of whioh the rolls sold 
up to or ttwr to the number of one hundred wua oonsldered a fair seller, 
and would not bo olauoed as a "Bad Seller'', and that the sales of 
neither of said pieces by 'Pho Perforated Musio Roll Company amounted 
in the aggregate during the entire life or period of salability to 
as much as seventy-fire rolls. 
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T1>i S affiant therefore eaye that the privilege of making 
and selling perforated rolls for "Kentucky Babo Sohottieoho" or the 
like privilege with respeot to "little Cotton Holly" is not now worth 
any sum whatever to any maker of perforated rolls or dealer therein; 
and that for the same reasons the exclusive i fght or privilege 
making and selling suoh rolls for said pieces is at this time of ah- 
solutely no value; and the same is true without regard to the length 
of time in the future through which suoh privilege exclusive or non¬ 
exclusive might continue; hooause this affiant says that in all his 
fifteen years' experionoe in the making and handling of perforated 
rolls, there has never to his knowledge been an instanoo of revival 
or return of salability-of the perforated rolls of a pieoe of musio 
of which suoh rolls had passed through one period of salability and 

become ,T dead ,T or unsalable. 

)c^-ts-ckf 


Subscribed and sworn to before me this 
j day 

















IN THE SUPREME 


COURT OP THE UNITED STATES 
OCTOBER TERM, l 90 7. 


"Mte-Sgath. Musio Publishing Co. 

Appellant 

ve. 


Apollo Company 


Apj^ellee 


Nob, 110 and 111 , 


State of Massachusetts 
County of Suffolk 


BANKS M. DAVISON, being duly sworn deposes and 

Bays as follows: 

I arc of mature age and reside in Boston, Mass., , 
feme Manager of Publications of the appellant herein and 
being the Bane Banks >i. Davison whoBe depositions appsar 
in the transcript of reoord herein, 

I have now re-readoaid depositions and re-affirm j 

them. 

The matter in controversy in each of the abo^re en¬ 
titled suits was at the time of said depositionsand has con¬ 
tinued ever since to be and is now in exoess of $1000 and 
even in exoess of #6000. The reasons that I gave fox this 
assertion at the time of said depositions have continued 
true ever since and are true to-day and I refer to said 
depositions for suoh reasons. in addition to maintaining 
th.6 validity and soop© of tlie respective oopyrights in Suit 


















and the appellant’s title thereto as alleged in the bill of 
complaint and in addition to the prayers for injunction 
thereunder, one of the objects of these suits was and is 
to obtain a decree for an accounting under which I am ad¬ 
vised that the appellee will be compelled to account in 
the regular manner, both as to the extent of its infringe¬ 
ment in every way, shape and form,directly and indirectly, 
and also as to the amount of recovery to the appellant 
thereon. When such accounting has been had, I believe 
the amount which complainant will thereby be shown as enti¬ 
tled to recover will exceed $1000 besides costs in each of 
these suite 

I understand that in its affidavits on motion to 
dismiss these appeals, appellant has undertaken to substi¬ 
tute ex parte affidavit statements as to the extent and 
form of its infringements in lieu of the accounting prayed 
fox, but I do not believe that the conclusions stated in these 
affidavits in that regard are correct or that in the ascer¬ 
tainment of the true facts affidavits can be substituted for 
am accounting ?/ith justice to the appellant. So far as 
the statements of said affidavits are relevant to the sup¬ 
port of this motion, I understand them to be fully refuted 
in my said depositions,which being given subject to cross 
examination, must be more sAtisfactory to the Court than any 
repetition thereof in the present affidavit* 

In the testimony contained in the transcript of 
reoord at pages 163 and 164, are given the appellant’s sales 
of the nrusioal composition "Little Cotton Dolly" under the 
oopyright in one of these suits down to dime 1903, and at 
pages 386, 387 and 388, are given the appellant’s sales of 
the musical composition "Kentuoky Babe" under the other oopy- 
right herein suit down to the sarc© date* For the purpose 










cf continuing the statement of these sales down to the pres¬ 
ent timej T have referred to the complainant's books and 
find that from June 4, 1903, until the present time, the 
complainant’s sales of the copyrighted mueioal composi¬ 


tion "Little Cotton Dolly" have amounted to more than 117CO 


oopies, and of the copyrighted musical composition "Kentucky 
Babe" more than 36500 copies. Both of these copyrighted 
musioal compositions still maintain their popularity and we 
are not experiencing any substantial falling off in the 
sales of either. 



Subscribed and sworn to before me 
this day of October 1S07 










IN the supreme court or THE united states 

OCTOBER TERM, 1907. 


White-Smith Music Publishing Co. 

Appellant 


va. 

Apollo Company 

Appellee 




Nos. 110 and 111. 


County of Suffolk : 

: ss: 

State of Massachusetts : 

WALTER M. BACON, being first duly sworn deposes 
and says as follows; 

I am of mature age and reside in Boston, Massar- 
ohusetts, and am Treasurer of the appellant herein. I 
am the same Walter M» Bacon whose depositions appear in 
the transcript of record herein. 

I have now re-read said depositionsand re-affirm 
them. The matter in controversy in each of the above en¬ 
titled suits was at the time of said depositionsand has 
continued ever since to be and is now in excess of -$1000 
and even in excess of *6000. The reasons that I gave for 
this assertion at the time of said depositions have oon- 
tinued true ever since and are true to-day and I refer to 
said depositions for such reasons, m addition to maintain¬ 
ing the validity and soope of the respeotive oopyrights in 
suit and the appellants title thereto ao alleged in the 
billEgf oomplaint and in addition to the prayer* for in Juno— 
tion thereunder, one of the objects of eaoh of these suit* 










was and is to o’otain a doorae for an aooounting under whioh 
I am advised that the appellee will be compelled to ao- 
count in the regular manner both as to the extent of its 
infringement in every way* shape and form, direooly and 
indirectly, and also as to the amount ox recovery to the 
appellant thereon. 'When suoh ao counting has been,had, J. 
believe that the amount whioh complainant will thereby be 
.shown as entitled to recover will exceed .$1000 besides ,, 
costs in each of these suits* 

* 

I understand that i* in its affidavits on the mo¬ 
tion to dismiss these appealB, appellee has undertaken to 
substitute ex parte affidavit statements ao to the extent 
and form of its infringements in lieu of the aooounting 
prayed for, but I do not believe that the conclusions stat¬ 
ed in these affidavits in that regard are oorreot or that 
in the ascertainment of the true facts affidavits oan be 
substituted for an aocounting with justice to the appellant. 

The affiants of appellee’s affidavits in support of 
this motion all come from persons highly interested in de¬ 
feating these suits. The three companies, ft.R S Co., 

Melville Clark Piano Co and Apollo Co. are, oolleotively, the 
real defendant in substance in this oasej the infringements 
having passed through their hands as maker, seller and re¬ 
seller. The affiants ooraing from these oompanies are 
E. C. Clark, A. M. Page, A. L. Janson and F. Kann. 

The Perforated Musio Roll Co. from whom oom9 ap¬ 
pellee’s affiants W. F. Wallaoe and G. H. Davis, was, while 
it existed, a persistent infringer of patents as well as 
oopyxights affeoting musioal compositions but was not a 
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nuneroial success and ia now underatood to be defunct. 

Th ° W ‘ Kimba11 C °- ™L<* oomoB the remaining af- 

B * Bnrtlett ' is another peraietent infringer. 

So far aa the statements of said affidavita are relevant 
to support this motion, I understand them to be fully refuted 
in my Baid depositions to whioh I refer. 













IN THE SUPREME COURT OP THE TJNITED STATES. 
OCTOBER TEW, A. J). 1907. 


-O-O-O-O-O-O-O-O-Q-o-o-o-O-O-O-O-O-X 


WRITE-SMITH MUSIC PUBLISHING CO. 


Appel I ant, 


Appeal from United 
States Circuit 


Court of Appeals 
Second Cvv'Cooll’. 


ppeali 


APOLLO COMPANY, 


Nos. 110 and 111. 


Appellee. 


o -o -o-o -o -o -o -o-o -o-o -o -o -o -o -o-o -x 


Messrs. Cifford Sc Bull, 

141 Broadway, New York, 

Counsel l'or Appellant. 

Gentlemen: 

You are handed herewith copies of affidavits by 
Willard e. Wallace, G. Howlett PaviB, and Ernest G. Clark ( 2 ), 
which you are hereby notified we shall ask leave of Court to 
file, and which, together with the affidavits served upon you 
on September 17th, 1907, and any counter-affidavits filed on 
behalf of the appellant we shall ask the Court to consider in 
connection with motions to difimiss the appeals in both said 
suits which will be hereafter entered for an early motion day 
in the coming October Term of said Court. 


CHARLES S. BURTON, 

Of Counsel for Appellee. 


Received above notice and copies of affidavits 


therein mentioned at New York City, this 20th day of September, 
1907. 






IN THE SUPREME COURT 0^ THE UNITED STATUS. 
OCTOBER TERM, A. D. 1907. 


-0-0-0 -0 -O -0 -O -0 -0 -O -0-0 -0 -0 -0 -0 -O -0-0 -X 


'SHITE-SMITH MUSIC PUBLISHING COMPANY, 


Appellant, 


Appeal from United 
States Circuit 
Court of Appeals 
Second Circuit, 


APOLLO COMPANY, 


Nos• 110 and 111. 


Appellee• 

-o -c -o -o -o -o -o -o -o -o -o -o -o-o-o -c -o -c -o -x 

Messrs. Gifford & Bull, 

141 Broadway, New York, j. 

Counsel for Appellant. 

Centlemen: 

You are handed herewith copy of affidavit by 1 L*ed 

Kann, which you are hereby notified we shall ask leave of 
Court to file, and which, together with the affidavits served 
upon you 4n September 17th, 1907, and September 20th, 1907, 
and any counter-affidavits filed on behalf of the appellant, 
we shall ask the Court to consider in connection with raotiops 
to dismiss the appeals in both said suits duly entered for the 
21st day of October, 1307. 


CHARLES S. BURTON, 

Of Counsel for Appellee 


Received above notice and copy of affidavit therein 
mentioned at New York City, this 30th day of September, 1907. 



Counsel for appellant. 









IN THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D., 1907. 


WHITE-SMITH MUSIC PUBLISHING CO.,) 

Anpellant, ) 
vs . ) 

.APOLLO COMPANY , j 

Appellee. ) 


Appeal from United States 
Circuit Court of Appeals. 
Second Circuit.’ 

Nos. llo and 111. 


STATE OF NEW YORK, ) 

) ss 

COUNTY OF NEW YORK.) 


FRED KANN, being first duly sworn, deposes and says 
that he has heretofore made an affidavit in the above entitled 
matter, which was dated and sworn to September 12, 1907; that 
since making said affidavit, his attention has been called to 
invoices of perforated rolls, from the Melville Clark Piano 
Company to the Apollo Company, for "Kentucky Babe Schottische" 
and "Little Cotton Dolly", as follows:- 


Oct. 

31, 

1903, 

2 

rolls, 

Kentucky Babe Schottische; 

May 

24, 

1904, 

1 

roll, 

" it i» 

Nov. 

2, 

1904, 

1 

roll. 

Little Cotton Dolly. 


And this affiant says that in said former affidavit 
he did not take into account the four rolls mentioned in the 
above-mentioned invoices, because, this affiant says as a matter 
of fact, the rolls to which said invoices refer were never placed 
stock of the Apollo Company, but when received were under¬ 
stood to have been sent for some use in connection with the above- 
entitled suits and were laid aside in the expectation that they 
would be called for when wanted for said use, and that said four 
rolls were never offered for sale or kept in stook for sale by 


the Apollo Company. This affiant does not know what became of 
said four rolls . 

Affiant further says that the Apollo Company still 
has on hand VcJ "Little Cotton Dolly" rolls, and 



"Kentucky Babo Schottischo" rolls, and that none 
of them are kept with stock for sale, said rolls being now re¬ 
garded as wholly unsalable. 


Further affiant saith not. 



















IF THE SUPREME COURT OF TFP, UNITED STATES. 
OCTOBER TERM, A. P. 1907. 


-C~G-C~C-C-C 0 - O-C-C-C-C-O-0-C-C-O-G-C-X 


WHITE-SMITH MUSIC PUBLISHING CO., 

Appellant, 


Appeal from United 
States Circuit 


- vs. - 


Court of t Appeals 
Sec on: 


APOLLO COMPANY, 


Nos. 110 and 111 


Appellee 


-o-c-c-c-c-c-c-c-o-c-c-c-c- C-C-G-0-0-C-X 


Messrs, Gifford & Bull, 

141 Broadway, New York, 

Counsel for Appellant. 

Gentlemen: 

You are handed herewith copies of affidavits 



by E. B Bartlett (2), A. X. Page(2) 9 Adolf Janson and FredKann 
which you are hereby notified we shall ask leave of court to 
file, and which, together with any counter affidavits filed on 
behalf og the appellant we shall ask the court to considerin 
connection vdth motions to dismiss the appeals in both said 
suits which will be hereafter entered for an early motion day 
in the coming October term of said Court. 


Chas. S. Burton 


of Counsel for Appellee. 


Received above notice and conies of affidavits 



therein mentioned at New York City, this // day of £ 

1907 . 











